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1. S ee BUNDES GESETZBLATT  [BGBl] 19/1988 “Bunde sgeset z über  die
Rech ts per sön lich keit  von rel igiösen  Bekenntn i sgemeinshaften” [Federa l Law
Concern ing the  Lega l S t a tus of Religious Confessional Commu nities][hereinafter
Confess iona l Com mu ni ti es  La w].
2. S ee id . § 1.
3. The new law requires two members for every 1,000 Austrians as  of th e last
official censu s. See id.  § 11(1)(2). According t o the 1994 census, Austria ha s a
popu lat ion  of 8,000,000. S ee Au str ia, G ener al C oun try  In form ati on  (visited Feb . 9,
1998) <h tt p://w ww. au st ri a. or g/a us gen .h tm >. T hu s, a  me mb er sh ip of a t least 16,000
members is re quir ed. See also Lar ry Wit ha m, Austrian Parliament Puts Fai ths in
Lim bo: S trict L aw S ets Up  S econd-Class  Religion s, WA S H . TI M E S, Dec. 11, 1997, a t
A1 (re por ti ng  th at  officia l r eli gion s m us t n ow h av e 16 ,00 0 m em ber s).
4. S ee Confess iona l Comm un ities  Law, supra  no te  1, § 5  (1)(1).
5. S ee id . § 11 (1 )(1).
6. S ee id .
7. S ee, e.g., W. Cole Dur ha m et  al., The  Fu ture o f Re ligious L iberty in Russia:
607
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Losing My Religion: Austr ia’s New Religion La w
in  Light  of In terna t iona l and  European  
Sta ndar ds of Religious Fr eedom
I. IN T R O D U C T I O N
 On Decemb er 1 0, 1997, Aus tr ia p as sed a  new  law cr eat ing a
second class  of re ligions  tha t  a re not  en t it l ed  to the  fu l l bene fi t s
and pr otection s a fford ed t ra dit iona l  r eli gion s. 1 Under  th is law,
nont rad it iona l r e ligions a re n ot recognized as religions, bu t a s
“Confessiona l Commu nities,”2 which  may  a t t a in  government
recogn it ion  only if th ey me et s tr ingen t r equ ire m en t s. Specifi-
cally, re ligions w ill be r ecognized only if they have at least
16,000 members,3  if their t eachings a re n ot consider ed
dangerous by the governm ent ,4 and  then  on ly a ft e r  they  spend
t en  year s a s a  “Confess iona l Comm un ity.”5 If a r eligious  group
has not  yet a pplied  for recognit ion in Au st ria , it m us t n ow wait
twen ty years  before it can  become a  recognized religion under
th e new law.6
These requ iremen t s v iola te in terna t iona l  and European
reli giou s freed om st an da rd s. If t he  law  is n ot cha nge d, t he
effect s of th is new “Confessional Comm un ities” law could be
br oad and  fa r -rang ing . Sim ila r la ws h ave r ecent ly emer ged in
some form er East ern bloc countries.7 Rest r ict ive  leg is la t ion  of
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Report of th e De B ur gh t Con feren ce on P end in g R us sia n L egi sl a ti on  Rest r ic ting
R eligi ous  Liberty, 8 EMORY IN T’L L. RE V. 1 (199 4) (dis cus sin g Ru ssi a’s 199 3 r eligi on
la w); Andr ei Osk ar ovich Pr otopopv, Church-Sta te Rel ati ons  in  th e Ru ssi an  Fed erat ion ,
1996 BYU  L. RE V. 853 (d iscu ssi ng  th e r eligi on la ws  of the Russian  Federat ion); Ralph
Ruebner  et a l., Religion and th e Law in the Comm onwealth of Indepen den t  S ta t es  and
the Ba lt i c Na t ions, 4 TOURO  J . TRANS NAT ’L L. 103 (1993) (describin g religion la ws in
the count ries of th e former  Soviet U nion a nd Ba ltic Sta tes); Ed itoria l, Russ ia  and
R eligi on , CHR ISTI AN  SCI . MONITOR , Oct . 7, 19 97, a t 2 0; cf. S.I. St ron g, Law and
R eligi on  in Israel and Iran: How  the Integration of Secular and Spiritual Laws Affects
Hum an Ri gh ts a nd  th e Poten tia l for  V iolen ce, 19 MICH . J . IN T’L L. 109 (1997)
(compar ing simila rly r est rict ive re ligion la ws in  Ira n a nd I sra el). 
8. Although  unr ecogn ized  re ligion s a re  ofte n r efer re d t o as  “reli giou s
min orit ies,” this distinction does not necessar ily imply that th ey have fewer n u mbers
than  o t h er  r e ligions. The Jehovah’s Witnesses, for example, have more members tha n
m ost of the r ecognized r eligions  in Aus tr ia. S ee Hein z Maye r, Zu r Deb at te u m
S cient ology  und  das neu e Religion sgesetz; Erleuchtun g besonderer Art [Th e Debat e of
S cient ology  a n d  th e N e w  R el ig io n L aw ; Enlightenm ent of a Particular Kind ], DE R
STANDARD, Dec.  10, 1997, at  29 (sta tin g th at  only four or five of th e twelve  curr ent ly
recognized religions  ha ve over 16,000 m embe rs); With am , supra  n ot e  3,  a t  A1  (s t a t ing
tha t  th er e a re  34, 000  J eh ova h’s Wi tn es se s in  Aus tr ia ).
9. The twelve recognized religions in Austr ia ar e: The Cat holic Church, The
Pro tes t an t [Lu th er an ] Ch ur ch,  Th e Gr eek  Or ien ta l Ch ur ch,  Th e Ol d Ca th olic Ch ur ch,
The Arm enian Apostolic Church, The Syrian Orthodox Church, The Methodist
C h u rch,  The Ch ur ch of Jesu s Chr ist of Lat ter -Day Sa int s (Mormon ), The J ewish
Reli giou s Com mu nit y, Is lam , an d t he  Aus tr ian  Bu ddh ist  Reli giou s Soci et y. Se e se ction
one, “Rech t s s t el lu n g von R eligi ons gem ein sch aft en ” [Lega l St at us  of Relig ious
Communities] of th e “Er läu te rungen” [Explana t ions]  por t ion  of  the Confess iona l
Communi t ie s Law for  a  l is t  of t he recognized religions. The twelve recognized
re ligions ar e exem pt fr om m eet ing t he n ew r equ irem ent s. S ee id. 
10. These ben efit s a re  set  fort h infra , Par t II.C.
11. S ee Josef  Bruckmose r , R eligi onen , S ekt en,  Gesch äft e [Religions, Sects,
Bu sin esses ], SA LZ BU R G E R NA CH R I CH T E N , Dec. 6, 1997, I nn enpolit ik [Domest ic Affairs
Sect ion ] (re por tin g th at  th er e a re  mor e t ha n 2 0 a ppl icat ions  for r ecogn it ion  with  the
Office  of Cultu re in  th e Min istr y of Educa tion ); Mart ina  Salom on, 20
R eligi ons gem ein sch aft en  wart en au f An erkenn un g: Neues  Gesetz schafft
Rechtspersönlichkeit  als Zwischenschritt zur L egalisierung [20 R eligi ous  Com m un iti es
Wait  for Recognition: New Law  Creates In-between S tep Toward s Legalizati on ], DE R
STANDARD, Nov. 11, 1997, at 6.
th i s na tu re  is pa rt icula rly s ur pr isin g an d dist res sin g in
Aus t r ia , a  na t ion  th a t  i s t he  sea t  of many human  r ight s
inst i tu t ions and t ha t  is  gen er a lly  though t  of as h avin g a  st rong
commitment  to human r igh t s . The hars h  n ew law is aimed at
r egula tin g so-called “sects” or religious minorities that ma y or
ma y not  enjoy a  long h ist ory in  th e coun tr y.8
Cur ren t ly , Aust r ia  officia lly  recogn ize s on ly twelve
reli gion s. 9 The twelve recognized religions e njoy ma ny
privileges and  benefi t s t ha t  un recognized r eli gion s d o not .10
Besides th e tw elve re cognized re ligions, th ere a re t went y other
reli giou s groups tha t  have fi led for  recognit ion .11 However ,
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12. S ee Glaub enskr eig um staa tli che A nn erk enn un g: Wä hr end  zw ölf K irch en
und . . . [Religious War Over S tate R ecognition: Wh ile Tw elve Chu rches an d . . . ],
KU R I E R, Nov. 28, 1997, at  3 (listing t he Ba ptist  chur ch as  am ong th ose th at  ha ve
applied) [hereinafter R eligi ous  Wa r].
13. S ee With am , supra  note  3, at  A1 (report ing  t h at  t he  Seven th -day Adven t i st s
ha ve over 10,000 member s and h ave been tr ying for  yea rs  to g ai n l ega l r ecog ni ti on ).
14. S ee J osef Bru ckmos er, Z eu gen  J ehovas gegen “Verhinderungsgesetz”:
Regierun gsvorlage wü rde Religionen “Zweiter Klasse” schaffen—LIF sieht den “Geist
der Inquisition” am  Werk  [J ehov ah ’s W itn esses  Against  “Hindrance Law”: Government’s
Prop osit ion  Would Create a “Second Class”—LI F Sees the “Sp irit  of  t he Inqu is it i on”],
SA LZ BU R G E R NACHRICH T E N , Nov.  28, 1 997,  In ne np olit ik [D ome st ic Affair s Se ction ]
(re p or t ing th at  th e J eh ova h’s Wi tn es se s b eli eve  th at  th e n ew  la w is  un con st it ut ion al ).
15. It  is importan t to note that th ese groups may s t i ll  a ssemble  and  be l ieve as
they  wis h. H oweve r, t he y ar e on ly gu ar an te ed a  pr iva te  rig ht  of re ligiou s exp res sion ,
rat her  th an  a p ub lic on e. T hi s d ist in cti on  is t he  ba sis  for  ma ny  of th e b e n ef it s  t h at
only recognized r eligions en joy. See Pa rt  II.C for a d iscussion  of these  benefit s.
16. This  Comment  does  not  a t t empt  to a n alyze the constitut ionality of the n ew
law in ligh t of th e Aust ria n Con stit ut ion. In ste ad, t he focus is  the  in terna t iona l
ag reemen t s concern ing r eligious liber ty t o which Aus tr ia is a  p a r t y. Th e qu est ion of
constit ut ionalit y is still a focus of the debate between unrecognized religions and the
government . S ee Bru ckmos er, supra  note 14.
17. All t r ans la t ions  from German  in to  Eng li sh  have been  made  by  th is au thor
and ar e not ed by t he d esign at ion “tra nsla tion  by th is au th or.”
because  of the new wa iting per iod, it will be at lea st a noth er
t en yea rs b efor e gr oups  like the  Bap t is t  church ,12 t he  Seven th-
Day Adventists,13 an d th e J ehova h ’s Witnes ses 14 ar e even
consider ed for  recogn it ion  as a r eligion by th e Aust ria n
govern men t. 15
This Comment  examines Aust ria’s new law a nd
demons tr at es tha t  the  governme n t ’s n ew requir em en ts for
recogn it ion  crea te  a  sign i fi can t  burden  tha t  is  not  p ropor t iona l
to a legit ima te s ta te a im. 16 These r es t r ict ions  viola te
in terna t iona l agreem e n t s and should therefore be repealed.
This  Commen t  a l so ident ifies ar eas of Aust rian  religion law,
besides the new recognition law, that pr obably violate these
same intern ational agreements.
Pa r t  II .A a na lyzes  the 1997 Confes siona l Commu nities La w
by exam inin g th e cult ur al a nd  political history of r eli giou s
freedom  in  Aus t r ia .  Par t  I I .B  examines th e legisla tive  h is tory  of
t h e 1997 law as well a s th e political an d cultu ra l pressu re t h a t
p roduced th e cur ren t la w. Pa rt  II.C exa min es t he s pecific
pr ovision s of the 19 97 la w a nd con ta in s a  t r ansla t ion  of th e
section  in t he n ew la w conta in ing t he n ew regi st ra t ion
requ i remen t s.1 7  Pa rt  II.D s ets  forth  five int ern at iona l an d
Eur opean document s that  govern Austr ia’s religion laws.
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18. S ee Au str ia, G ener al C oun try  In form ati on , supra  note 3.
19. S ee F ED ERAL  P R E S S  SERVICE , RE L I G IO N S  I N  AUSTRIA  5 (19 93).
20. S ee id .
21. S ee id .
22. S ee id .
23. S ee id .
24. Id .
Par t  III.A ana lyzes and expla ins h ow the n ew law violat es
in terna t iona l agr eem ent s t o which  Aus t r ia  i s a  pa rt y. Pa rt  III .B
proposes cha nges  to t he Con fessiona l Comm un ities  Law  as  well
as t o othe r  a reas of Aus t r ia ’s  r eligion laws. Part III.C looks to
the pas t  act ions  of the  Aus t r ian  governme n t  t o predict  the
fu tu re  impact  of t he  new law if no changes a re  made  to i t .
II. BA CK G R OU N D
 Discus sin g the reli giou s his tor y of Aust ria  lays a  founda tion
necessa ry to ana lyze th e cu r ren t l aw  and i t s fu tu re
implications. Th is  founda t ion  wil l a lso in clu de  a  discu ss ion  of
the pol it ica l a nd legi sla t ive  h is tory of t he n ew Con fes siona l
Communit i es la w, t he s pe cific p rovis ion s  of the  new law, and
th e int er na tion al a gre em en ts  to wh ich Aus tr ia is  a p ar ty.
A. Th e History of Religious Freedom in A ustria
 Au s t r ia  has  a lways  been  a  cou n t r y  wi t h  on e d om i n a nt
relig ion . Cur ren tly, Aus tr ia’s popu lat ion is a ppr oximat ely
seven ty-eigh t  per cent  Cat holic.18 Up  un til t he  16t h cen tu ry,
Aus t r ia  ha d been pr edomina nt ly Cath olic for centu ries. 19
However , due t o the  impact  of Mar t in  Lu ther  and  the
Reformat ion , large pa rt s of Austr ia became p red ominan t ly
Protes tant  a t  t he t ur n of th e 17t h Ce nt ur y.20 Aft e r  t he Th ir ty
Year War , and  as  a resu l t of the H abs bu rg cou nter -refor mat ion ,
Aus t r ia  once aga in  became p red omin ant ly Ca tholic. 21 S ince  tha t
t ime, Ca tholicism  ha s r ema ined  th e domin an t fa ith  in
Aus t r ia .22 This  his tor y of one-religion  domin at ion he lps exp lain
the cultural at titude of Austrians toward religious minorities.
Before 184 8, a nd d ur in g t he r eign  of Em p er or  J oseph II,
r eli gion s other  than C a t h olicism were merely tolerated. 23 “It
was on ly a ft e r  1848  tha t  an  . . . a t t it ude  of [reli giou s] t oler ance
and equ alit y bega n t o gain  gr ound.”24 Aust r ia ’s “P iller sd or f”
Con st it u t ion  of 1848 conta ins  th e first  refer ence t o “lawfu lly
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25. INGE  GA M P L, ÖS T E R R E I C H I S C H E S  ST AA TS K IR C H E NR E C H T [AUST RIAN
CHURCH -STATE LAW] 127 (1971) (citing RE I C H SGESETBLATT  [RGBl] 142/1867
“S taa t sgrundgeset z über die a llge me in en  Rec ht e d er  St aa ts bü rg er ” [Bas ic La w of t he
Genera l Rig ht s of C it ize ns ] [STGG]).
26. Id . ( tr ans la t ion  by th i s au thor ) .
27. S ee id. at 128.
28. Id . at  129  n. 8 (qu oti ng  th e or igin al  Ge rm an ) (tr an sla ti on  by t hi s a ut ho r).
29. S ee GA M P L, supra  note  25, at  129 (expla i n in g  t h e difference be twee n a  public
and pr iva te  ri gh t of r eli giou s e xpr es sio n).
30. S ee BU N D E S VE R F A SS U N G [CONSTITUTION ] ar t.  149  (Aus t r ia), reprinted in
E n glish in  GLOBAL  LAW ASSOCIATION, GLOBAL CONSTITUTIONAL LAW COLLECTION  123
(199 6); IN G E  GA M P L, D A S  ST AA TS K IR C H E NR E C H T D E R REPUBLIK ÖS T E RR E I CH  [Church-
S ta t e La w in  th e Re pu bli c of Au st ri a] 1 1-12  (197 3).
31. GA M P L, supra  no te  30,  at  129  n. 8 (t ra ns la ti on  by t hi s a ut ho r).
32. S ee id . at 129.
33. S ee id .
34. S ee id .
r ecognized re ligions.”25 Tha t constit ut ion cont ained  a r efere n ce
to both  “Chr is t ian  confessions recognized by law” and to Jewish
groups.26 A yea r  la t er , a  se cond con st it u t ion  conta in ed  a  se ct ion
guaran tee ing sp ecifi c r igh t s t o recogn ized r eli gion s. 27 Vi r tua lly
th i s sa me la ngu age w as a dop ted  in to se ct ion 15 of the 1867
cons t it u t ion  (en t it led  “Basic La w of t he Gen er a l Righ t s of
Citizens”). This enu mer at ion of religious r ights r eads :
Every  l awfu l ly  r ecogn ized  church  an d  r e l ig ious  socie ty  has  th e
r ig h t to  group  pu bl ic  pract ice  of  re l igion , t o a r r a n ge  a n d
adm in i s t e r  i t s  o w n  i n t er n a l a ffa ir s  a u ton om o u sly , a n d  r et a in s
t h e posses s ion  an d  en joymen t  o f  i t s  in s t i t u t ions ,  dona t ions ,
a n d  fu n ds  de vot ed  to  it s w or sh ip , in st r u cti on  a n d w elfa r e
pur poses , bu t  i s , l ik e eve ry  societ y, su bject  to t he  gen er al la ws
o f t h e  l a n d .28
The 1867 Con st itu tion  gua ra nt eed a  freed om of priva te
reli giou s expression to all Austr i a n s,29 which was  later
incorpora t ed in to Aus t r ia ’s  1920  Cons t itu t ion .30 However ,
pu blic freedom  to exe rcise r eli gion  and fr eedom  to cont rol the
in ter na l a ffa ir s of a  church , in clu ding, for  examp le, cont rol over
its  own  funds,  was  gua ran teed on ly to “l awfully re cognized
re ligions.”31
After  the p ass age of t he 1867 con st it u t ion ,  some rel ig ions
received re cognit ion by passa ge of special laws. The Lu th era n
Church  was  recognized  th is wa y in 1861,32 as wa s th e Greek
Orthodox Church  in  1864.33 The  J ewish  commu nit y alr ea dy h ad
been  recogn ized b efor e t he 1867 con st it u t ion .34
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35. Id . at  130  (tr an sla ti on  by t hi s a ut ho r).
36. S ee id . at  129 -30 (d iscu ss in g t he  re cogn it ion  la w of 18 74).
37. S ee id . a t  129  (s t a t ing t h a t  u n til t he  1874  law , th er e we re  no s ta tu tor y
re qu ir em en ts ).
38. Id . at  132 (t ra ns lat ion b y th is a ut hor ). Som e h ave  ar gu ed t ha t t he  us e of
the langua ge “will receive recognition” should be constr ued to mea n t h a t  once the few
requ ir emen t s spelled ou t in  th e sta tu te wer e met , a r eligion sh ould h ave
au toma tically  been  recogn ized u nde r t he 1 874 st at ut e. S ee Maye r, su pra no te 8 , a t
8 (arguing th at t he J ehovah Witnesses  must  be recognized because o f th e u se  of th e
wor d “wil l”)  (t r ans la t ion  by th i s au thor ) . Because  the new Con fessional Commun ities
Law am en ds t he  1874  st at ut e, t ha t a rg um en t is  now  moot .
Ana lyzing the 1867 con st it u t ion , on e Au st r ia n  reli gion  and
law  expert  pointed out  an  import an t dist inction between
recognized and  unr ecognized religions. Professor In ge Gampl
writes:
[O]n ly m em ber s of la wfu lly r ecogn ized  re ligion s or  re ligiou s
socie t i e s cam e (t ota lly) w ith in  th e en joym en t of t h e r igh t of
pu blic r e l ig ious  p rac t i ce , wh i l e  mem bers  o f un recogn ized
confes s ions ,  th r ough  Ar t ic le  16  of t h e  S tG G [B ill of Rig h ts  of
18 67 ], h a d  t h e gua r an t eed  r igh t  o f  p r iva t e  r e l ig ious  p rac t i ce . I f
som eon e  left  on e la wfu lly r ecogn ized  re ligion  w it h ou t  joinin g
ano th e r  lawfu lly recognize d  C h u rch  o r  r e l igious  soc ie ty ,  t hen
t h e rig h t t o pu blic r elig iou s  p r a c t ic e wa s t ota lly an d com plet ely
d e n i e d .35
Aus t r ia  at tem pted  to rem edy th is situ at ion by a sta tu te t ha t
provided for t he official recognit ion of oth er r eligions. Th is
recogn it ion  law was  pass ed in 1874.36 Unt il the n ew
Con fes siona l Commu nities La w was p ass ed in December 1997,
the fa ir ly en ligh ten ed  recogn it ion  la w of 1874 cont rolled the
recogn it ion  of religions in  Aus t r ia .37 Under  the 1874 recogn it ion
sta tu te:
T h e mem ber s  of a h er et ofore u nr ecogn ized  re ligion w ill
r eceive re cognit ion a s a  re ligious  societ y if th e followin g
r e q u ir e m e n t s  a r e  m e t :
1 . Tha t  i t s  r e l igious  t ea chin gs, s er vices , cons tit u tion , an d
nam e  con ta in  no th ing  i l l ega l  or  m ora l ly  of fens ive ;
2 . T h a t  t h e e st a b li sh m e n t  a n d  d u r at ion  of at  lea st  on e
congrega t ion  e s t a b l i shed  a cco rd ing  to  th i s  l aw  i s  a s su red . 38
Und er  th e 1874 sta tu te, th ose reli gions t ha t wish ed to be
recognized would petition the government  and at tempt t o
demons t r a t e that  they met th e statu tory requirements. Under
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39. S ee GA M P L, supra  no te  25,  at  130 . Th e O ld C at ho lic C hu rch  is s ep ar at e fr om
Roman  Cat holicism, t he dom ina nt  religion in  Austr ia.
40. S ee id .
41. S ee id .
42. S ee id . at 129 n .11. Before 1890, Jewish congregat ions were kn own as
“Followers o f t he  I sr ae li t e Cu lture,” while after 1890 they were referred to as the
“I s rael it e Re li gi ou s Soci et y. ” S ee id. 
43. S ee id . at  131.  Th is s o-calle d “Isl am  La w” me re ly ex te nd ed a  rig ht  to publi c
exp re ssi on  of their  religion  to member s of Islam. They pr eviously were not allowed
to ha ve pu blic religiou s ser vices. See id.
44. S ee id .
45. S ee F ED ERAL  P R E S S  SERVICE , supra  note 19, at  46.
46. S ee id. at 47.
47. S ee id. at 50.
48. S ee supra  note s 11-15 an d accompa nyin g text .
49. S ee R eligi ous  Wa r, supra  note 12, at 3 (reporting that Baptists have  applied
for  re cogn it ion ).
50. S ee With am , supra  no te  3, a t A1  (re p or t ing that th e Seventh-day Adventists
ha ve bee n t ry in g for  yea rs  to g ai n l ega l r ecog ni ti on ).
51. S ee id .
52. S ee Bru ckmos er, supra  no te  14 (d iscu ss in g r ecog ni ti on  ap pli cat ion s).
53. S ee Sek ten : Das jüngs t e Ger ich t [Sects: The Last J u d g m e n t], KU R I E R,  Apr.
t h is recogn it ion  sch em e, t he Old  Ca tholic Church was
re cognized in 1877,39 th e Meth odists in 1951, 40 and  the Church
of Je sus Chr is t  of Lat ter -day Sain ts (Mormon) in 1955.41 The
Jewish  Commu nity was re-recognized (but under  a  d iffe ren t
na me) in 1890.42 Thos e per sons  pr ofessin g a  faith in  Islam  were
given a  form of recogn it ion  in  1912, a lt hough  th is  la w was n ot  a
recogn it ion  with in t he m ean ing of th e 1874 la w becau se of th eir
la ck of formal con gr ega t ion s. 43 Two more form s of th e Lut her an
Church  were recognized in 1961 as  a p ar t of th e pr eviously
re cognized Lutheran  Chur ch .4 4 More r ecent ly, th e Arm enia n
Apostolic Commu nity wa s recognized in 1972,45 th e New
Apostolic Church  in 1975,46 and th e Austr ian Buddhist
Religious Society in 1983.47
B. Th e Recent Cultu ral, Political, and  Legislative History 
of the New Law
 In  th e la s t  t w en t y  ye a r s , t h e  n u mber  of app lica t ion s for
recogn it ion  under  t he  1874  st a tu te incr eas ed t o th e point  th at
by the ea rly 1990s, th ere wer e over twent y churches  request ing
recogn it ion .48 Some of these groups included the Baptists,49
Seven th-day Adventists, 50 Jehovah’s Witnesses,51 Church  of
Scien tology,52 Rever en d M oon’s U nifica t ion  Ch urch ,53 and
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3, 1997, at 3 [hereinafter S ects ].
54. S ee id .
55. S ee Gesetze und S ekten-Info im Wid erstreit [Law s and S ect Information in
Controversy], SA LZ BU R G E R NA CH R I CH T E N , Dec. 6, 1997, Inn enpolit ik [Domest ic Affairs
Section ] (reporting that since 1990, membership in “sects” has quadru pled)
[hereinafter  La ws  an d S ect]. 
56. S ee George  J . Chu rch , Su rge to the Right (Nat ionalism a nd R acism in
Europe), TI M E , J an . 13, 1992, a t 22, available in 1992 WL 307364 6 (discussin g
pol it i ca l tr en ds  in  Eu ro pe an  cou nt ri es ).
57. S ee id . Th e Au st ri an  Fr eed om P ar ty (F PÖ ) gar ne re d 22 % of the v o tes  in  t he
1996 election , an d th us r eceived 41  of 183 sea ts in  Pa rlia men t, or  22%. S ee Die
Prov isor isch e Nat ionalversamm lung, die Konstit uierende Nat ionalversamm lung  u n d
der Nationalrat  seit 1920 [T he P rov isi ona l N at ion al A ssem bly , th e Con st itu ent
National As sem bly , an d t he N ati ona l Cou ncil S in ce 1920] (last visited Ma r. 9, 1998)
<ht tp://www.pa rlin kom.g v.at /pd/doep/a2 .ht m>  (listing ele ct ion  re tu rn s by  pa rt y si nce
192 0).  It should also be noted th at t he Austr ian Fr eedom Par ty voted for th e new
Confess iona l Comm un ity La w. S ee Drei Parteien segnen neues Religionsgesetz ab
[Three Par ties  Bl ess N ew R eligi ous  Law ], KU R I E R, Dec. 4, 1997, at 2 [hereina fter
Three Parties Bless].
58. S ee With am , supra  note 3, at  A1.
59. S ee Zeugen  J ehovas nicht als Religion anerkannt-S cientology attackiert ÖVP:
“Einfluss  au f d ie J ug end  ni cht  zu  ver an tw ort en” [J ehov ah  Wi tn esses  N ot R ecogn ized
as R eligi on— S cien tolo gy A tt ack s ÖV P: “Can ’t B e R espon sib le for Influence on Youth”],
DE R STANDARD, J uly  24, 1 997,  at  6 (re por tin g th e r eject ion  of the J ehovah’s Witness
ap plica tion  and  the governmen t ’s r easons) [hereinafter J ehov ah  Wit nes ses N ot
R ecogn ized ].
Yoga.54 This increa se  in  app lica t ion s m ay h ave s t em med  from
the fact  tha t  in  the  late 1980s  an d ea rly 199 0s, m ore Aus tr ian s
than  ever before wer e leaving tr adit ional chur ches and joinin g
nontraditional chur ches.55
However , a  r is ing an t ifor eign er  movem en t s oon bega n t o
tu rn th e tid e of Aus tr ian s lea ving t ra dit ion a l  ch u rches for
belie fs th at  often  came from oth er  coun tr ies. In 1991, Aus t r ians
became a t t r act ed to a  pol it ician  na med  J org H aid er a nd  his
Aus t r ian  Freedom Party’s a n t i fore igner  and  an t i-immigran t
messages.56 H i s pa r ty gar ner ed  twenty-t hree  pe rcen t  of th e
votes in  the Par liam ent  elections th at  year a nd t wenty-two
percent  of th e votes in 1996.57
Alon g with the pressur e from an increasin g n u m ber  of
reli gion s requ estin g recognition a nd r ising an tiforeigner
sen t imen t , development s rega rdin g the J ehovah’s Witnes ses
combined  to br ing r eligious m at ter s to a boil in Austr ia. The
Jehovah’s Witn ess es h ave  been  in  Aus t r ia  s ince  the 1920s  and
a re 34,000 m em ber s st ron g.58 Th e y h a ve been t rying for over
twen ty year s t o become r ecognized in  Aust ria .59 Dur ing t his
t i m e, Aust r ia  had n ot  give n  the J eh ova h’s Wit nes se s a  formal
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60. S ee Norbert St anzel , “Zeugen J ehovas” keine anerkan nte Religion  [“Jehovah
Witnesses” Not a Recognized R eligi on ], KU R I E R, Ju ly 24, 1997, at  2 (report ing t he
re ject ion  of th e J eh ova h W it ne ss  ap pli cat ion  an d t he  pr ece din g cou rt  ba tt les ).
61. S ee id .
62. S ee Jehovah  Witnesses Not R ecognized , supra  no te 59 , a t  6  (repor t ing tha t
som e scholars believe the scheme of either total r ecognition or no recognition ma y be
un con st it ut ion al ).
63. See th e Au st ri an  Su pr em e Cou rt  cas e ZL 9 6/10/0 049/1 5 for t h e  r u li n g (cited
in  the “Problems ” section of the “Forward” to BGBl 19/1988 [t he  Con fess iona l
Communi t ie s Law]). This “For war d” explains  t h a t  the im pact of that  court case wa s
one  of the “problems” tha t led to th e law. S ee C on f es s io n a l Comm un ities  Law, supra
no te 1.
64. S ee Sta nzel, supra  note 60, at  2.
65. Jehovah  Wi tn esses  N ot R ecogn ized , supra  note 59, at  6 (tra nsla tion by t his
au thor ) .
66. S ee id .
67. S ee id . (qu oti ng  lea de rs  of ea ch p ar ty  su pp or ti ng  th e d ecis ion ).
an swer  to the ir  app lica t ion .60 The ques tion of whet her  or  not
th ey should be r ecognized bounced between  the government
and th e Austrian courts for some years. 61 Dur ing th is time,
some sch ola r s q ues t ion ed  the con st i tu t iona l ity  of Aus t r ia ’s  “a l l-
or -noth in g” ap pr oach  to reli giou s r ecogn it ion .62
Fin ally,  on  Apr il 2 8,  1997 , Au st r ia’s Sup rem e Court  ru led
tha t  th e govern men t h ad t o give th e J ehovah’s Witnesses an
an swer  to the ir  app lica t ion .63 Fa ced with  th e pr ospect of ha ving
th eir  ha nd forced by the high  cour t ,  Aus t r ia ’s  government
forma lly took u p t he  issu e of whet he r t o recognize t he  J eh ovah ’s
Witness es. On J uly 23, 1997, th e Austr ian governm ent  rejected
the Jehovah’s  Wi tnesses ’ app lica t ion .64 The Min is ter  of
Educa t ion , Elis abe th  Gehrer , wh o wa s r es pon sible  for  accept ing
or  rejecting the application, stated that  she “could not  be
res pons ible for t he possible in flu en ce of t he Wi tnes se s on  the
you th  th rou gh s ta te-su ppor ted  religious  ins t ruct ion.”65 The
Minister  gave th ree  reasons  for  the  reject ion : the  in toleran t
att itude of the  Jehovah’s  Wi tnesses  toward  the govern men t,
th eir  refu sa l of blood  t ran sfus ions (es pecia lly for childr en ), an d
the fact  tha t  the  church  would be led from Brooklyn, New
York .66
This  decision wa s imm ediat ely greeted  with en th usia sm by
a l l five of Austr ia’s ma jor political par ties. 67 Howeve r, some
pol it ica l leaders also expressed doubts about t he legal grounds
for  th e decision. Typical is the s t a t e m en t  by Ka rl Ö llinge r, a
lea de r  of the Green  pa r ty, on e of t he five m ajor  pol it ica l par ties
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68. Id . ( tr ans la t ion  by th i s au thor ) .
69. S ects, supra  note 53, at 3 (translation by this author). This is extrem ely
t r o u blesome—confiden tia lity of finances should be protected against  governmen t
i n t r us ion . Th is p ar ty  lea de r’s s ta te me nt  ma y a lso  in dica te  th e in te nd ed  br ea dt h o f th e
new recognition requirements.
70. S cient ology  weh rt  sich  gegen  “R üf sch äd igu ng ”: Grü ne f ord ern  Off enl egung
all er Beteil igungen der Sekte [Scientology Defends Itse lf  Again st  R epu ta tion  Dam age:
The Green Party Deman ds Disclosure of All S ect I nv olvem ent ], DE R STANDARD, Ju ly
25, 199 7, a t 6  (tr an sla ti on  by t hi s a ut ho r).
71. S ee Salom on, supra  no t e 11,  a t  6; see also Dan iel Wind isch, Scientology,
ÖVP, ein Beschlu$ un d d ie Fol gen  [S cient ology , ÖVP, One Decision and the
Con sequ ences ], DE R STANDARD, Aug.  29, 1 997,  at  36 (r epor tin g th e for ced r esi gn at ion
of a g over nm en t l ea de r b eca us e h e is  a S cien tol ogis t).
72. S ee Sek tenverbot  f ü r Beamte : ÖVP br ingt  E ntschlie$ungsan trag im
Nationalrat ein [S ects F orbid den  for Of ficia ls: ÖV P Pr oposes Resolution in National
Assembly ], DE R STANDARD, Oct. 4/5, 1997, at 6.
73. Sta nzel,  su pr a n ote  60,  at  2 (t ra ns la ti on  by t hi s a ut ho r).
in  Aust ria : “The  non recognit ion of the J ehova h’s Wit nes ses is
cor rect  pol it ica lly, bu t  because of the legal situa tion, it  stands
on qu est iona ble lega l legs.”68
At  the  same t ime  tha t  the Aus t r ian  govern m ent  was
consider ing what t o do with the J ehovah’s Witnesses’
app li ca t ion , some politician s bega n t o call for  a  new recogn it ion
law. On e lawyer , fr om the Au st r i an  Peop le ’s  Par ty (ÖVP),
suggest ed that  there should be a n ew lega l st at us , “[o]nly
without  th e curr ent  benefits a nd wit h a  long observa tion tim e.
The st a te m ust  get  a  fu ll ove rview—fr om the r eli giou s pra ctices
to t he  fina nces  to t he  me mb er  list s.”69
Th e da y aft er  th e govern me nt  re jected  th e J eh ovah ’s
Witn esses’ ap plicat ion, one polit ical lea der  ha d h er m ind on
an other  non t r ad it i ona l r e ligion , t he  Church  of Scientology. She
sta ted  tha t  i t  was  impor tan t  to find out  mor e a bout  th e “sects,”
pa r t icu lar ly “behind which kindergarten s, groups, private
establishments, a nd private employment agencies the
Scientologists ar e st an din g.”70 Dur ing  the summ er of 1997,
Scien tologist s (a nd a ll ot her  “sect ” members) were banned  from
bein g mem bers of the ÖVP (one of Austr ia ’s lea ding pa r t ies ),71
and th ere ha s been  a la w pr oposed by t he Ö VP to ba n a ll
Scientologists from h olding any political office.72 By t he fa ll of
1997, all five part ies were united: “measu r e s  a ga ins t  s ect s  a r e
ne cessa ry.”73
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74. S ee “Gren zw ert e” fü r R eligi onen  strittig: Enormer Zeitd ruck-Klubchefs f anden
weg en  Pensions-Marathon n och keinen Term in  [T hresh old  Va lu e of R eligi ons
Controversial: Enorm ous Tim e Pressure—Caucus Leaders Can’t  Set  a Date Due to
Pen sion  Mara t h on ], SA LZ BU R G E R NA CH R I CH T E N , Nov. 5, 1997, In nen politik [Dome stic
Affair s Sect ion] (r epor tin g th e gove rn me nt  pr oposa l for r ecognition) [hereina fter
Th reshold Va lue].
75. Aust r ia ’s Parliam ent is bicameral and m ade up of an  upper  house  ca l led  the
Bund esrat (Feder al Council) and a  lower house called the Nationalrat  (Nat iona l
Cou nci l). The l ow e r  house, t he N at ional Cou ncil, is whe re m ost bills origin at e. A bill
tha t  pass es by a s imple m ajorit y in th e Na tiona l Cou nc il  is  then  sen t  to  the Federa l
Council.  If n o action is t ake n wit hin  eight  weeks , or if the  bill is app roved by a
m a j or i t y in t he F eder al Cou ncil, th en t he b ill becomes  law. S ee ROBERT  L. MA D DE X,
CO N S T IT U T I ON S O F  T H E  WORLD  16 (1 995 ).
76. S ee T hres ho ld  Va lue, supra  note 74. The proposed requirem ent m anda ted
t h r ee me mb er s for  eve ry  1,00 0 Au st ri an s, r at he r t ha n t he  ad opt ed t wo m em ber s for
eve ry 1,000 Austrians.
77. S ee Religionsgesetz umst rit ten: H eut e wü rd en v on 1 2 R eligi onen  nu r m ehr
fün f anerkann t [R eligi on L aw  Deba ted : Tod ay O nl y Fi ve of t he T wel ve R eligi ons
Would  Be R ecogn ized ], DE R  STAND AR D , Dec. 1 0, 19 97, a t 8  (re por tin g th e pa ssa ge of
the bill and reaction from opponents) [hereinafter R eligi on L aw  Deba ted ].
78. It  appea rs t ha t only t he Ca th olic, Luth era n, Isla m, a nd Old  Cat holic
re ligions would meet  th e 16,000-mem ber r equir emen t. It  is unclear wh ether  the Gr eek
Or ien ta l Chu rch  would a lso ha ve en ough  mem ber s. S ee F ED ERAL  P R E S S  SE R VICE,
supra  no te  19,  at  14,  17,  35,  38 (l ist in g m em ber sh ip a mo un ts  for  ea ch r eli gion ).
79. S ee Threshold  Value, supra  note 74.
80. S ee Confess iona l Comm un ities  Law, supra  no te  1, § 1 1 (1)(1 ).
81. T h e legis lat ive h ist ory  of th e la w is  ava ila ble on  th e In te rn et  from  th e
A u st r i a n P a r l i a m e n t ’s  websit e. S ee R echt sper sön lich kei t v on re l ig iösen
Bek enn tn isg em ein sh aft en  [Legal Status of Religious Confessional Com m un iti es] (visited
M a r . 9, 19 98) <h tt p://www 1.pa rl ink om. gv.a t/p d/pm /XX/I/his/009/I 00938_.h tm l>
[hereinafter  Le gis la ti ve H ist or y].
On Novemb er 1 2, th e Aust ria n  govern men t 74 i n t roduced the
new Con fes si onal Com mu nit ies La w int o th e Na tion al Cou ncil,
the lower house of parliam ent .75 In  th is in itia l inca rn at ion, t he
govern men t  proposed diffe ren t  r equ i rements  than  those
event ua lly appr oved. At first , th e govern men t wa nt ed t o limit
recogn it ion  to th ose religions with at least 24,000 members.76
This point s eemed t o be pa r t icu lar ly contr oversia l, especia lly in
light  of the fact that t he government h ad pr evi ously requir ed
only 2,000 members.77 In  fact, on ly five of the twelve already
re cognized reli gion s w ou l d have q ua lified  unde r  the n umer ica l
r equ i remen t s cont ained in t he new la w.78 The government
or iginally pr opos ed  only a  fift een-yea r  wa it  for  Con fes siona l
Communit i es before t hey cou ld  app ly for  recogn it ion ,79 bu t  the
bill wa s even tu ally p as sed  wit h a  longer  tw en ty-year  wa it ing
period.80 On December  3, 1997, th e propos ed  bil l wa s s en t  to a
sub-comm ittee. 81 The  rep ort  of the s ubcomm itt ee inclu ded a
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82. Para lmen tari sche Mater ia l ien  [Parliam entary Mat erials] (visited Mar . 9,
1998) <htt p://www1.parlinkom .gv.at/pd/pm/XX/I/texte /010/I01013_.html>.
83. The history of the sub-committee is available on the In t e r ne t  from the
A u st r i a n Pa rlia men t’s websit e. S ee Rechtspersönlichkei t  von rel igiösen
Bek enn tn isg em ein sh aft en  [Legal  S ta tu s of R eligi ous  Con fess ion al C om m un iti es] (visited
Mar . 9, 1998) <ht tp://www1.par linkom .gv.at/pd/pm /XX/I/his/010/I01013_.ht ml> (listin g
the Soc ia l  Democra ti c Pa r ty  of  Aus t r ia ,  t he Aus t r ian  Peop le ’s  Pa r ty, and  the  Aus t r ian
Fr eed om Par ty as voting for, while the Liberal Forum  and t he Green  Par ty voted
against  th e bi ll).
84. S ee With am , supra note 3, at  A1.
85. S ee Legislat ive Hist ory, supra  n ot e  81  (l is t ing  the speake r s  i n  t he deba te
and th e fina l vote); With am , supra  no t e 3 , a t  A1  (r epor t ing tha t  t he  b il l pas sed  wi th
the su pp or t of t he  Soci al ist s a nd  th e P eop le’s P ar ty ).
86. See Legisla tive H istor y, supra  note 81.
87. Confess iona l C om m u n ities  Law, supra  note  1, § 1 (tra nsla tion by t his
au thor ) .
s ta tement  that  one of the goals of th e new law was  “to creat e a
new  legal sta tu s with out giving right s ident ical to recognized
re ligions.”82 The  bill was  pa ssed  by th e su bcommit tee t he same
day with  the suppor t  of t h e thr ee largest part ies.83 The  bill
proceeded immediately to the full body of th e Na tion al Cou ncil,
where it  wa s d eba ted  for  more than  five hours.84 When  the  fina l
votes were cast  on December 12, 1997,  a na r row ma jor i ty
cons is t ing of the t wo la rges t  pa r t ies  vot ed for  t he bill while th e
th ree  sm aller  pa rt ies in  th e National Council voted against  it. 85
It  was then sent  to the upper  house of Par l iament , the  Federa l
Coun cil, for a ppr oval. On December  16, 1997, six days after  th e
Nat iona l Council passed t he n ew sta tu te, it becam e law when
the Federa l Council app roved  the la w wit hout  object ion  or
amendmen t .86
C. The Specific Provisions of the New Law
 T h e 1997  Con fes si ona l Commu nities La w i ncor p or a t es
changes tha t  a re  new to Aus t r ian  re ligion la w. Pr evious ly, t he re
were  only u n r ecognized religious gr oups an d recognized
reli gion s.  Now, the re ar e unr ecognized religious groups an d two
types  of recognized r eligion s: t h e n ew  Con fes si on a l
Communit i es under t he 1997 law and groups r ecognized as
reli gion s th rou gh t he 1 874 r ecognition st a tu te . The new law
defines th i s new st a tus,  Con fes siona l Com munit y, a s “a  reli gion
wh ich is n ot r ecognized.”87 The full legal title by which th is new
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88. Id . § 2 (7) (t ra ns la ti on  by t hi s a ut ho r).
89. S ee i d . § 3(3).
90. S ee id . § 2(1).
91. S ee id . § 4(1)(2 ).
92. Id . § 5 (t ra ns la ti on  by t hi s a ut ho r).
93. Id . § 11 (t r a n s la t i on  by this au thor). For a definition of “number of members
must  be at lea st 2 for every 1000 Austr ians according to the last  census,” see
W it h a m , supra  note 3, at  A1.
crea t ion  is  known  is  “st a te-r egi st er ed  reli giou s C onfes siona l
Community .”88
In  order t o be recognized as  a Con fession al Com mu nit y, a
gr oup of a t  least  300 r es iden t s of Au st r i a  mus t  apply with  the
Minister  of Education and Arts.89 After  six m onths , un less
r eje ct ed ea r lie r , t he gr oup b ecom es  a  “Confes si on a l
Community” provided th ey meet  certa in standa rds.90 These
stan dards  include requ iremen ts t ha t t he a pplication include a
descr ipt ion of th eir religious beliefs; th ese beliefs must  be
differen t  from ot he r la wfully r ecognized re lig ions .9 1
Addit iona lly, se ct ion  5 s t a tes  tha t  the F ed er a l Min is ter  of
Educa t ion  a nd Art s m ay d eny t he a pplica tion  for legal st at us  if
“the teachings or th eir application are a gainst the given public
sa fety in ter est s of a dem ocrat ic society, t he p ublic ord er, h ealt h
and mora ls , or  i nfr inges  on  the  protect ion  of the  r igh t s and
freedom s of another .”92 If the group meets these requirements,
th en  th ey ar e a n official Confes siona l Comm un ity.
If a Con fession al Com mu nit y wishes to be recognized as a
reli gion  with in  the  mean ing of t he  1874  st a tu t e , the group must
meet  th e requ iremen ts s et forth  in section 11 of th e new law.
Section  11 states tha t in order to be recognized as a  r eligion, a
r e ligious  group  must :
(1 ) be  o rgan ized  for  a t  l ea s t  20  yea r s ,  10  o f wh ich  mu s t  be  a s  a
“c on f e ss i on a l  co m m u n i t y ” w i t h in  t h e  m e a n i n g  of  t h e  n e w  la w .
(2)  have  a  t ot a l n u m b e r  of m e m b e r s t h a t  is  a t  le a s t 2  m e m b er s
for  eve ry  1000  Aus t r i an s ,  acco rd ing  to  the  l a s t  census .
(4 ) h a v e  a  p os it i ve  a t t it u d e  t ow a r d  s oc ie t y  a n d  t h e  S ta t e .
(5 ) l ead  to  no  i ll ega l  d is tu r bance  o f t he  r e l a t ionsh ips  of th e
cu r r e n t l awfu l ly r ecogn ized  C h u r ch e s a n d  r e l ig ious  socie t i e s  a s
we l l  a s  o the r  r e l ig ious  comm un i t i e s .93
All of th ese r equ irem ent s a re n ew t o Austr ian  law. Pa r t icu lar ly
s t r ik ing i s the  requ irement  tha t  a  recognized religion h ave a
membership equa l  to two thousa nd th s of th e popu lat ion, or
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94. S ee GA M P L, supra  note 25, at  132.
95. Confess iona l Comm un ities  Law, supra  no te  1, § 1 1(1)(4 ).
96. S ee Thre shold  Value, supra  not e 74  (re por ti ng  th at  re cogn ized  re ligio ns  can
fight  th e la bel  of be in g da ng er ou s) (t ra ns la ti on  by t hi s a ut ho r).
97. S ee id . (re por ti ng  th e p osi ti on  of th e ÖVP) (t ra ns la ti on  by t hi s a ut ho r).
98. S ee Geheimnisse des Glaubens [Secrets of  the Faith], KU R I E R, Dec. 23, 1997,
a t  3  [he re ina ft e r  Secrets].
99. S ee Sekt en zerstören Familie und  Partnerschaft , KU R I E R, Oct . 5, 1997, at 12
(report ing  th at  se cts  ar e a ga in st  th e fa mi ly a nd  th at  th ey a re  an ti -Ch ri st ia n).
16,000 members, an d  t ha t  groups  mus t  wa i t t en  to twen ty
year s in orde r  to become r ecogn ized.  Gr oups  tha t  had
pr eviously applied will only have to wait  ten  year s, while new
applicant s will have to wait twenty years.
While  the 1874 statute r equired that t he reli giou s group not
be “illega l or m ora lly offen sive,”94 t he  new  r eq u ir emen t  in
section  11 tha t  the religion have a “positive attitude toward . . .
t h e Sta te”95 is also new to Austr ian religion law. Provided the
govern men t  fee ls  the gr oup h as fu lfil led  the r equir em en ts of
section  11,  tha t  g roup becomes  a  recogn ized r eli gion , n ot  mer ely
a  Con fes siona l Comm un ity, a nd  will receive a ll th e ben efits
enjoyed by recognized religions.
Th e benefit s of bein g a  recogn ized r eli gion  are s ign ifica n t
and impor t an t . T h e Aus t r ian  government  cons iders  tha t  one
impor tan t  pa r t  of being a  r ecognized religion is t he r ight t o be
consider ed nondangerous. A political leader st a ted tha t  one
purpose of the r ecogn it ion  la w was t o give  recogn ized r eli gion s
the ability to defend aga inst  th e accusat ion of bein g a
“dangerous se ct ,” a l abe l a ss ocia ted  wit h  unrecogn ized r eli gion s
in  Aus t r ia .96 Lea der s of th e ÖVP a rgu ed t ha t t his  abil ity t o
defend again st bein g labeled dan gerous wa s a “stat e a pproved
‘nondangerous cert ification ,’” in  exchange for  which  it wa s only
nat ura l for the government t o expect str ict requirements. 97
In  Aust r ia , t hose  reli gion s n ot  recognized  by  the government
a re conside red  by Au s t r ia ns t o be “sects .” To be a “sect” in
Aus t r ia  is to be seen  by th e Aust ria n p ublic a s a n a ut oma tic
danger  and r isk t o society. In a recent  opinion poll, ninety
perce n t of Aus t r ians  st a t ed tha t  s ect s  a r e i nhe ren t ly
dangerous.98 Sect s  a re seen  a s a nt ifam ily an d even  an ti-
Chr is t ian .99 The practical effect of such pu blic opin ion  i s tha t
mem bers  of r eli giou s m inor it ies (“sects”) often  feel
discrimina ted  aga ins t , wh i ch  can  br in g proble ms r angin g fr om
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100. S ee Bru ckmos er, supra  note 11.
101. S ee S ecrets, supra  not e 98 , at  3 (re por tin g th at  it i s a n in form at ion a nd
document  cen te r).
102. S ee id .
103. S ee id .
104. The case is  still p end ing. See id.
105. S ee Three Parties Bless, supra  no te 57, a t 3  (list ing  ma ny  of th e be ne fits  of
be ing a r ecognized r eligion); With am , supra  note 3, at  A1.
106. S ee F ED ERAL  P R E S S  SERVI CE , supra  note 19, at 8 (listing rights gua ran teed
to re cogn ize d r eli gion s).
107. S ee id . This is  th e abilit y to pr otect a  chur ch’s na me by copyr ight ing it.
108. S ee id . Recognized religions ar e ent itled t o a religion  class t au ght  in t he
sch ool by a represen tat ive of the r eligion who is paid by the governm ent.
109. S ee id. This righ t crea tes a  subs idy for a pr ivate  religious  school, which is
then  oper at ed i nd epe nd en tly  by t he  re ligion .
110. S ee With am , supra not e 3, a t  A1. Ea ch re cognized religion  is ent itled t o five
sim ple emb ar ra ssm ent  to difficultie s  fi n ding places to meet .100
This  discr imination by the public is being shaped, at least
pa r t ia l ly , by the Aust rian  govern men t its elf. The governm ent
has est ablis hed  in ever y “Bun desla nd,” or  s t a t e,  a fami ly
couns eling  cen ter  tha t  spe cializes  in “sect p roblem s.”101 Through
the cent er s, t he govern me nt  dist rib ut es a  br ochur e list ing t he
dangerous sect s  in  Aus t r ia .10 2  Thos e r eligions  iden tified  by th e
govern men t  as dangerous sects a r e: Jehovah’s Witnesses,
Scien tology,  R e ve r e n d  M oon ’s  U n ifi ca t ion  ch u r ch ,
Transcenden ta l Medita tion, Yoga, Ha re Kr ishn a, Sa i Baba,
Un ivers al Life, Br ah ma  Kum ar is, Fia t  Lux an d Sr i Chin moy.103
The last of these groups, the Sri Chinmoy, is a Hindu
m e di t at ion  g roup  and i s t he  on ly g roup , so fa r , t ha t  ha s  s u ed
the govern men t t o be removed from the br ochu re. 10 4  I t  i s not
clear whe th er a ll of th e re ligions t ha t a tt ain  Confes siona l
Community stat us will continue to be considered dangerous,
bu t as  long  as th ese groups a re sin gled out by the governm ent
as dan gerous, th e Austr ian p ublic will consider  th em
da nger ous, r egar dless  of their  official st at us .
In  add it ion  to being accepted  by the  government  as
“nondangerous ,” re cognize d r eli gion s e n joy a dd it ion a l
adva nt ages  th at  un recognized reli gions do not. This list
includ es tax advanta ges,105 pr otect ion  of pu bli c freedom  of
reli giou s exp res sion ,106 lega l protect ion  of its  n am e,107 t he  r igh t
to receive religious in str uction in pu blic schools from mem bers
of one’s own fa ith ,108 th e right  to govern m en t  suppor t  of a
reli giou s pr ivat e school,109 free weekly television time, 110 t he
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minut es per week on state-owned television stations.
111. S ee Bru ckmos er, supra  note 11, at  6.
112. S ee With am , supra  note  3, at  A1. This become s imp orta nt  since ever y ma le
must  ser ve in t he Aus tr ian  Militar y as a  young a dult .
113. S ee F ED ERAL  P R E S S  SERVICE , supra  note 19, at 8. This right enables a
re ligion  to have status to sue in civil courts.
114. S ee i d . Although it is n ot clear tha t th e government  actually ha s ever
confiscated the funds  of an u nrecognized religion, it is clear tha t an  unr ecognized
re ligion  is not  prot ected a gain st t his poss ibility.
115. S ee 1997 U.S. DE P A RT M E N T O F  STATE  AU S T R IA COU NT RY RE P O R T  ON  H UM AN
RIGHTS  P R AC T IC E S (199 8) (de scr ibi ng  th e r eli giou s fr ee dom s of Au st ri a).
116. Mem b e r s of an  in div idu al  re ligio n a re  “ta xed ” a cer ta in  am oun t b y ea ch
re ligion , wh ich  th e r eli gion  can  th en  colle ct fr om i ts  mem bers  by gar nish ing t heir
wages. S ee Alexan dra  Föder l-Schm id, Regieru ng  un d S PD geg en R ent enf ias ko:
Hoffnung auf eine Einigung wächst  [Government a nd S PD Again s t  Rent  Fiasco: Hope
Grows for Unity], DE R STANDARD, Nov. 8/9, 1997, at 2 (repo r t in g  t h e different  taxes
employees face ).
117. F E D E RAL P R E S S  SERVICE , supra  not e 19 , at  8; see also GA M P L, supra  note 25,
a t  377-80 (lis ti ng  pr ote cti on s gi ven  to r ecog ni zed  re ligi on s gi ven  by t he  cri mi na l cod e).
righ t  to ha ve one’s religion on a birt h cert ificate, 111 t he  r ight  t o
have a m ilita ry cha pla in fr om one’s own r eligion ,1 1 2 stat us as a
pu blic la w cor por a t ion ,113 p rot ect ion of chur ch funds against
“secu la r iza t ion” (confi sca t ion ),11 4 and visa and work permits for
foreign  missionar ies or church leaders.11 5  O n e of the m ore
con t r ov er sial  righ ts  of a re cognized r eligion is  th e r ight  to
garn ish Aus t r ian  workers’ wages  for  the  donat i ons  or  t i th ing
tha t each religion deems to be part  of church membership.116
Addit iona lly, th ere a re s pecific ben efit s a nd p rotect ion s
given to r ecognized r eligions b y t he cr im in a l code. P rofes sor
Inge Gampl describes these benefits:
A per son  wh o  d i spa rages  a  r e l igious  doc t r ine ,  d i s tu rbs  a n  a ct
of w o rsk ip [sic] or in su lts  a p rie st  is com m itt ing  a cr im ina l
offen ce.  Moreove r ,  p rem ise s (a s p la ce of t h e offe n ce) a n d
obje cts  ( a s  obje cts  of th e offence ) devot ed t o divin e wor ks hip
[sic]  re ceiv e s pe cia l p r ot ect ion  in  con n ect ion  wi th  th eft  a n d
p r o pe r t y dam age .  P roceed ing  f rom th e  p r inc ip l e s  of  p lu ra l i sm,
f r e ed o m  an d d em ocra cy, t h e st at e gu ar an te es  bot h  i n d iv id u a l
an d cor por at ive [s ic] re ligiou s fr ee dom .117
Thus, recognized  religions  ar e pr otecte d by civil, cr imina l ,
copyrigh t,  an d imm igrat ion laws in wa ys th at  un recognized
re ligions  a re not .
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118. F o r exam ple, th e Eu ropea n Conve nt ion for th e Pr otection of Hu ma n Righ ts
and Fun damental Fr eedoms created a Eu ropean Commission of Huma n Rights and
a  European  Cour t  of  Human  Rights  to “ensur e the observan ce of the en gagement s
under taken  by [the count ries tha t signed th e document].” Eur opean  C on ven tion  for
the Protection of Huma n Rights and F unda men tal F reedoms, N ov. 4, 1950, 213
U.N.T.S. 222, a rt . 19 (ent ere d int o force Sept . 3, 1953), reprinted in  INTE RNAT ION AL
H UM AN  RI G H T S  INSTRUME NTS  500.1 (Richard B. Lillich ed., 2d ed. 1990) [hereina fter
European Con ven ti on ].
119. S ee id .
120. S ee I n t e rna t iona l Covena nt  on Civil a nd P olitical Righ ts, adopted  Dec. 16,
1966, 999 U.N .T.S 171 (en ter ed in to force Ma r. 23, 1 976), reprinted in  BASIC
DOCUMEN TS O N  H U M A N  RI G H T S  170.1 (Ian Br ownlie ed., 3d ed. 1993) [hereinafter
In te rna t iona l Cove na nt ].
121. S ee Decla rat ion  on t he E lim in at ion  of A ll F orm s of I nt olera n ce an d of
Dis crim in ati on  Ba sed  on R eligi on or  Bel ief , ad opt ed  Nov. 25, 1981, G.A. Res. 36/55,
36 GAOR Supp. (No. 51) at 171, U.N . Doc. A/36/51 (1982), reprinted in
INTE RNAT ION AL H U M A N  RI G H T S  INSTRUME NTS , supra  note 118, a t  490.1 [hereina fter
1981 Declar ati on ].
122. S ee Conference on Security an d Co-operation in E urope: Concludin g
Docu m ent  of  the Vi en na  Mee ting, 28 I.L.M. 527 (1989) [hereina fter Concluding
Docu m ent ].
123. S ee Council of Europe: Framework Convention for the Protection of National
Mi nor iti es, 34 I.L.M. 351 (1995) [hereina fter Fra m ewor k C onv ent ion ].
D. Applicable Internationa l and  Eu ropean R eligious 
Freedom  S tand ards
 Alon g with  its  religious  his tor y, Aust ria  ha s a lso commi t ted
its elf to sever al in ter na tion al h um an  righ t s docum ent s th at  set
stan dards  of reli giou s fr eedom . Because Aust ria h as sign ed
these docum en ts , it is  boun d by t he ir la ngu age , as  well as  by
decisions from int e rna tiona l cour t s , l ike  the  European  Cour t  of
Human  Right s, t ha t  interpr et those documents.118 There  a re
five part icular docum e n t s that  govern internat ional stan dards
of reli giou s l iber ty: (1) t he E uropean  Con ven t ion  for  the
Pr otection  of Human  Righ t s  and Fundament a l F reedoms
(European  Con ven t ion );119 (2) th e Int ern at ional Covenan t  on
Civil and  Pol it i ca l  Righ t s  (In terna t iona l Covenan t );120 (3) t he
Decla ra t ion  on  the  El imina t ion  of Al l Forms  of In tolerance  and
of Dis cr im in a t ion  Ba se d on  Religion or Belief (1981
Decla ra t ion );121 (4) th e Concludin g Docum ent  of the Vienna
Meet ing of Rep res en ta t ives of t he P ar t icip a t in g St a tes  of th e
Con fer en ce on Secu rit y an d Co-opera tion  in  Europe (Concludin g
Documen t );122 (5) a nd  t h e Framework  Conven t ion  for  the
Protect ion  of Na t ion a l Minor it ies  (Fr amework C onven t ion ).123
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124. S ee BASIC DO C U M E N T S O N  H U M A N  RIGHTS , supra  note 120, at 326.
Additiona lly, th er e h ave  bee n t en  Pr otocols  th at  ha ve m odified  por ti on s of t he
document.  See id.  Non e of t he  mod ified  sect ions  ar e r ele van t t o th is d iscu ssi on.
125. S ee Eu ropea n Con vent ion, supra  note 118, ar t. 19.
126. S ee id .
127. Eva  Bre ms , Krem zow , 3 CO L U M. J . E U R . L. 474  (199 7).
128. European Conven tion , supra  note 118, ar t. 9.
In  order  to esta blish th e import an ce of each of th ese
instrum ents, a  shor t  descr ipt ion  of each  agreement  and it s
re leva nt  s t atem ent  concern ing religious liberty is helpful. The
ana lysis i n Pa r t  I II  will sh ow h ow t he n ew Con fes siona l
Commu nities la w violates  th e following agreem ent s.
1. European Convention for the Protection of Hum an Rights
and  Fundamenta l Freedoms
 The Eu rope an  Conven tion  wa s sign ed in  Rome, I ta ly, on
November  4, 1950, a nd  sin ce  t h en twenty-two count ries,
includ ing Aust ria , ha ve ra tified it .124 This  document  crea ted  the
European  Comm ission  of Hum an  Right s and  European  Cour t  of
Human  Rights. 125 The European  Conven t ion  has  been ,  and
cont inues to be, s ubject  t o i nt e rpre t a t ion  and  en forcemen t  by
the European Court of Hum an Rights.12 6  Austria is boun d by
the decisions  of the cour t a nd , if is foun d in  viola t ion  of th e
Con ven t ion ,  “is under an obligation to put a n end t o the
viola t ion , to make repara tion for its consequences and  to
preven t  sim ilar  violation s in  th e fu tu re .”127 Th e k ey p rovis ion  of
the  European  Conven tion  rega rd ing r eligious fre edom is  ar ticle
9, which provides:
1 . E v er y on e  h a s t h e ri gh t t o fre ed om  of th ou gh t, con scie n ce
a n d  re ligion; t his  r ight  includes  freedom  to chan ge  h is r elig ion
or  be l ie f  and  f r eed om , eith e r  a l on e  o r  in  c om m u n i t y w i t h
o th e r s and  in  pub l i c  or  p r iva t e ,  t o  ma n i fe s t h is  re ligion  or
be l ie f , i n  worsh ip ,  t each ing ,  p rac t i ce  and  obse rvance .
2 . F reedom  to  man i fe s t  one’s  re l ig ion  or  be l ie f s  sha l l  be
sub jec t only t o s u c h  li m i t a t io n s  a s  a r e  p r es cr i b ed  b y  la w  a n d
a r e  n e ce s s a r y i n  a  d e m oc r a t ic  s oc ie t y  in t he  int er est s of pu blic
safety,  for t h e p rot ect ion  of pu blic or de r, h ea lth  or m ora ls, or
for  t h e  p ro tec t ion  o f  t he  r igh t s  an d  f r eedoms  o f o the r s . 128
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129. S ee, e.g., MALCO L M  D. E V AN S , RE L I G I O U S  LIBERTY AND INTERNATIONAL LAW
IN  E U R O P E 262-341 (1997) (discussing article 9 and  subsequen t  cour t ru lings); Malcolm
N. Sha w, Freed om  of T hou gh t, C ons cience a nd  Rel igion , in  TH E  E U R O P E A N  SY ST E M
FOR  T H E  P R O TE C T IO N  O F  H U M A N  RIGHTS  445 (R. St . F .  Ma c do n a ld e t a l. e ds ., 1 993 );
Durham et a l., supra  note 7.
130. 260 Eu r.  Ct . H .R.  (se r.  A) (199 3).
131. Id . at  21 (quot ing t he E ur opean  Conven tion , supra  no te  118 , a rt icle  9(2)).
132. Id . at  17 (e mp ha sis  ad de d).
133. S ee id .
134. S ee id. at 21.
Alth ough  se em in gly st ra igh t forwa rd,  the in ter pr et a t ion  and
ap plicat ion of art icle 9 has been the topic of some s cholar ly
d iscuss ion .129
In  Kok kin ak as  v.  Greece,130 t he  European  Cour t  of Human
Right s was pr esent ed with  its first  chan ce to interp ret  th e
reach  of art icle 9. Mr . Kokk ina ka s wa s a  Gr eek  J eh ovah ’s
Witness who was convicted in  Greece un der a  law th a t
rest ricted  proselyting by Jehovah’s Witnesses. On  re view, t he
European  Cour t  of Human Righ ts he ld  tha t t h e  Gr eek  law
violated  ar ticle 9 b ecau se t he  const ra int s on p rose lytin g effor t s
by Jehovah’s Wit nes se s w er e n ot  “pr opor t ion a te t o the
legitim at e aim  pu rs ue d or, consequ ent ly, ‘neces sa ry in  a
dem ocrat ic society. . . for t he  pr otect ion of th e r ight s and
freed oms of oth er s.’”131 The cour t  a lso s t a t ed  tha t :
As en s h r in e d in  Ar ticl e 9 , fre ed om  of th ou gh t, con scie n ce
a n d  rel igion  is on e of  the foun dat ions of  a  “dem ocrat ic  society”
w it h in  th e m ea n in g of th e C on ven tion . It  is, in  its  re ligiou s
dim en sion , one  o f t he  m os t  v i t a l  e lemen t s  t h a t  go  to  mak e  up
t h e iden t i ty  o f  be lievers  an d  th e i r  concep t ion  of  li fe ,  bu t  i t  i s
a lso a p reciou s a sset  for a th eist s, a gn ost i c s , s cep t ics  and  the
u n con cern ed . The  p lu r a l i sm ind i s sociab le  from a  demo cr a t i c
society, w h i ch  h a s  b e e n  d e a r l y  w on  o v e r  t h e  ce n t u r i e s , d e p e n d s
on it .132
The cour t r ecognized th a t  im pl icit  i n a r t icl e 9  is  a  r ight  t o both
“pu blic” an d “priva t e” pr act ice of r eli gion .133 The cour t  d id  not
enumera te w h en  a nd h ow a coun tr y ma y or ma y not r egula te
reli giou s act ivit ies , bu t  it  did h old  tha t  la ws  aga in st  t r adi t ion a l
pr oselytizin g methods violate t he E ur opean  Con ven t ion  because
th ey wer e not  neces sa ry in  a d em ocrat ic society.134
T h e cour t h as a lso interp ret ed subs ection 2 of art icle 9 by
sta t ing th at  in order  to meet  its bu rden  with r ega r d  t o a ny
D :\ 1 9 9 8- 2\ F I N A L \ M I N -F I N . W P D Ja n .  8 ,  2001
626 BRIGHAM YOUNG UNIVERSITY LAW REVIEW [1998
135. Case of Silver an d Othe rs, 61 Eu r. Ct. H.R. (ser. A) at 38 (1983) (quoting
Handyside Case,  Eur . Ct. H.R. (ser. A) at 22 (1976)). In S ilv er,  t he cour t  i n t erp re t ed
ar ticle 10 of t he  Eu rop ea n C onve nt ion.
136. 255 Eu r.  Ct . H .R.  (se r.  A) at  45 (1 993 ).
137. Id . at 58.
138. S ee id . at 50.
139. S ee id . at 53-54.
140. S ee id . 
141. Befor e the court heard th e case, the Eur opean Commissio n  on  H u m an
Righ t s decided  tha t  there  had been  a  v io la t ion of the Convent ion . The  mat ter  was
then  referre d to the  Eur opean Cour t of Huma n Right s. S ee the pr ess release issu ed
by th e Regist ra r of th e Eu ropea n Cour t of Hu ma n Righ ts  a t  S t r a sbourg  da t ed  Jan .
26-28, 1993, a t 5, for a  sum ma ry of th e Comm ission ’s findin gs. 
142. S ee Hoffman  v. Aus tr ia,  255 E ur . Ct . H. R. (se r. A) a t 4 5. Th e cou rt
ult ima tely  decided the case on art icle s 8 and 14 of the Eur opean Conven t ion ,  and
thus did n ot r each  th e ar ticle 9 ch allen ge. S ee. id. at 60.
143. Id . at  59 (q uo ti ng  th e E ur ope an  Con ven ti on ).
in ter fer en ce with religious rights, a  coun t ry mus t  be  mot iva t ed
by “a pr ess ing s ocial ne ed.”135
In  an oth er  case , Hoffman v. Austria ,136 t he  cour t  s t a ted  tha t
the Eu ropea n Con vent ion  a ffords  “protect ion  aga ins t  d iffe ren t
t r ea tmen t , wit hout  an  object ive  and r ea son able  ju st ifica t ion , of
persons in s imila r s itu at ions.”137 In  H offman ,  an  Aus t r ian
woman fought  for cust ody of her two child r en. They ha d been
ra ised Rom an Ca tholic, bu t  a fter d ivorcing her husband Mrs.
Hoffma n becam e a  J eh ovah ’s Wit ness.138 While t he Au st ria n
lower cour t s  gave  her  cu s t ody, t he Au st r ia n  Su pr em e Cour t
reversed, aw ar din g cust ody of t he  ch i ld ren  to the  fa the r .139 The
cour t  cited Mrs. Hoffman’s beliefs as a J ehovah’s Witness,
s t a t ing tha t  her  religious  beliefs would  ma ke t he ch ildr en s ocial
ou tca s t s an d t ha t t her e wa s a  da nger  th at  th e mot her  would
refuse the children blood transfusions on religious grounds.140
The European  Cou r t  of Hu man Right s,  however , found tha t
Aus t r ia  had viola ted  the E urope an  Con ven t ion .141 Th e cour t
held  tha t  wh ile  Aust r ia  could  conside r  the p ract ica l
im pl ica t ion s of Mrs.  Hoffman’s  par t icu lar  beliefs , Aus t r ia  had
violated  int e rna tiona l l aw  when  it  t r eated her  differen tly
because  of her m emb ers hip  in  the J ehovah’s Witnesses.142 Such
t rea tment  on the ground of religion is  discr imin at ory “if it is  not
ju s t ified by a  ‘leg it im ate a im ’ and i f ther e is  no ‘rea son able
re la t ionsh ip of proportiona lity between t he m ean s emp loyed
and the aim  sough t t o be re alis ed.’”143 Thu s, t he cour t h eld tha t
while  th e a im w as  legit imate (p rotect ion  of he a lt h  and w elfa re
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of children), th e mea ns wer e not pr oport ionate becau se t he
dist in ct ion  wa s b ase d s olely on  religion .144
As int e rpre t ed  by  the  European  Cour t  of Human  Righ t s  in
Kokkinakas and Hoffm an ,  t he European  Covenan t  may  not
alw ays  protect par ticular r eligious beliefs, but it  does prot ect
reli gion s from distinctions and un equ al p rot ection ba sed s olely
on mem bersh ip  in  tha t  reli gion .
2. Th e International Covenant on Civil and Political Rights
 Th e Interna tional  Covenant  was s igned  by Aust ria  and
ent ered  in to effe ct  on  Ma rch  23 , 19 76 . At  lea st  nin et y-five other
coun t r ie s ha ve become pa rt ies t o it.145 It  gu a r an tees  both  a
righ t  to freedom of re ligion  an d  fr eedom of expression. These
a re found in  ar ticles 18  an d 19, r espe ctively. Art icle 18
provides:
1 .  E v er y on e  sh a ll  ha ve th e r igh t  to  f reed om of  thou ght ,
con scie n ce  a n d  r e ligion . Th is r igh t s h al l in clu de  fre ed om  to
h a ve  or  to  a dop t a  re ligi on  or  be lie f of h is ch oice,  a n d fr ee d om ,
e i the r  i n d i vi d u a lly  or  in  com m u n i t y w it h  ot h e rs  a n d in  p u b lic
or  pr iva te , to m an ifest  his  re ligion or  belie f in w ors hip ,
observa nce,  pra ct ice  and  tea ching.
2 .  No  one  sha l l  be su bject  to coer cion w hich  wou ld  im pa ir h is
fre ed om  to h a ve o r t o a dop t a  re ligion  or b elie f of hi s ch oice.
3 .  Fr eedom  to ma nifest  one ’s  re l igion  or  be l ie fs  ma y  be
sub jec t only  t o su ch lim ita tion s a s a re  pr escr ibed  by la w a nd
a r e  ne cessa ry  to p rot ect p ub lic safe ty, or der , he alt h, or  m ora ls
o r  t he  fund am en ta l  r i gh t s  and  f r eedoms  o f o the r s .
 4 .  The  S ta t e s  Pa r t i e s  t o  the  p r e sen t  Coven a n t  u n de r t a k e t o
h a v e r e spec t  for  t h e  l i be r ty  o f  pa ren t s  a nd ,  when  a p p l i cab le ,
legal  gu ar dia ns  to en su re  th e r eligiou s a nd  m ora l edu cat ion  of
the i r  ch i ld ren  in  conform i ty  wi th  the i r  own  conv ic t ions .146
The pla in  l anguage  of a r t icl e 18 sugges t s  tha t  t he r igh t  t o
freedom  of religion, including t he fr eedom  to h ave , alt er , or
adopt a r eligion of one’s choice, is an a bsolut e r igh t  which  may
not  be restricted. Article 18(3) sta t e s  t h a t any limits on
reli giou s liberty mu st be  bot h  prescribed by law and necessary
to pr otect  pu bli c sa fet y, or de r , h ea lt h , or  mora ls  or  the
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fundamenta l right s an d freedoms of othe rs . This  lan gua ge
sugges t s that  those are the only grounds u pon wh ich  a  coun t ry
may limi t  re ligious expr ession. Additionally, articles 2 an d 26
provide tha t  each  count ry must  ensure  the r igh t s  in  the
In terna t iona l Covenan t  r egardles s of r eli gion 147 an d “prohibit
any discrimination” on the grounds of religion  becau se a ll
persons a re equa l before the law. 148
A group  of i nt e rna tiona l r eligion experts, who analyzed a
1993 Rus sia n r eligion la w in  light  of the  In te rna t iona l
Covenan t , s t a t ed  tha t :
Art i c le s  2  and  26  o f t he  Covena n t  r equ i r e  equa l  t r ea tm en t
of all p er son s be fore t he  law  an d p roh ibit  dis crim in at ion  b a s e d ,
a m on g oth er  th in gs, on  re ligion . Accord in g t o in te rn at ion al
case la w , u n e qu a l t r ea t m e n t  of e qu a l cas es is  allow ed on ly if
t h a t  t r ea t m e n t ser ves  an  objectiv e a nd  re as ona ble  p u r p os e a n d
the  inequ a l i ty  i s  p ropor t iona te  t o  tha t  p u rp ose .
T h e H u m a n  R igh t s  Comm i t t ee ,  e s t ab l i shed  unde r  the
C ov e n a n t , h as  m ad e it  exp licit in  its  Ge n er al  Com m en t N o.
22(48) concern ing  Ar t ic le  18  tha t :
T h e t e rm s  be lief a n d r eligion  ar e t o be br oad ly
cons t r ued .  Ar t i c le  18  i s  no t  l imi t ed  in it s  a p p l ic a t io n  t o
t r a d it ion a l r e l ig ions  o r  t o  r e l ig ions  an d  be l i e fs  w it h
i n s t it u t ion a l cha ra c t e r i s t i cs  o r  p rac t i ces  ana logous  to
those  of tr ad ition al  re ligion s. T h e C om m itt ee  th er efor e
v ie w s w i t h  co n ce r n  a n y  t e n d e n cy  t o d i sc r im i n a t e
aga ins t  an y  re l ig ion  or  be lie f for  a n y r e a son s ,
includ ing  t h e  fa ct  t h a t  th ey a re n ew ly es ta bli sh ed, or
rep resen t  re l ig ious  m inor i t i es  tha t  m ay  be th e su bject  of
hos t i l i t y  by  a  predomin ant  re l ig ious  comm un i ty .149
Thus,  th e Int ern at ional Covenant  guar an tees t ha t every
person has  a  r ight  t o both pu blic an d priva te freedoms of belief
and expr ess ion. Th er e m ay be  a t en den cy to believe  t h a t  the
language a llow in g limit s on  reli gion  to pr otect  “pu blic order ,
hea lth , or  m or a ls” is broa d en ough  to a llow a coun tr y to
car efully word it s dis crim ina tion . However , t hose  lim it s on
reli giou s freedom m us t s till se rve a n objective a nd  rea sona ble
D :\ 1 9 9 8- 2\ F I N A L \ M I N -F I N . W P D Ja n .  8 ,  2001
607] AUST RI A’S 1 997 RELI GI ON  LAW 629
150. S ee id .
151. S ee BASIC DO C U M E N T S O N  H U M A N  RIGHTS , supra  note 120, at  109.
152. S ee Donn a Su llivan , Ad va nci ng  th e Freed om  of R eligion  or Belief Th rough
the UN Declaration on the Elimination of Religious Intolerance and  Dis crim in ati on ,
82 AM . J . IN T’L L. 487 (198 8).  
purpose an d t he  ineq ua lity m u s t  be  propor t iona te  to tha t
pur pose.150 These r estr ictions ser ve to eliminat e an y unjus tified
br oad lim it a t ion  on fr eedom  of religious expr ession. Fur th er,
the In te rn at iona l Covena nt , m uch  l ike  the European
Con ven t ion , prohibits  discrimina tion bas ed on  reli gion  and
views with  concern  an y ten den cy to discrim ina te  aga inst  any
belief, pa rt icula rly if t he y ar e a  newly e st abli sh ed  or  a  reli giou s
minor i ty .
3. Declar at ion  on th e Elim in at ion  of A ll  Form s of  In tol era nce
an d  of Discrim in at ion  Bas ed  on R eligion  or B elief
 The 1981 Decla ra t ion  wa s a dop t ed  by con se nsu s of the
Genera l Assembly  of the  United  Nat ions on  November 25,
1981.151 Al though  it  l acks  the s t a tu re of t h e  E uropean
Conven tion  and t he In ter na t ion a l Coven ant  because  it  is  not  a
bind ing t r e a ty obligation , th e 1981 De clar at ion is gen era lly
regar ded  t h r ou gh ou t  t h e w or l d a s  en u m e r at i ng  the
fundamenta l rights of freedom  of reli gion  and b eli ef t ha t  be lon g
to all persons.152
One of t he  mos t  impor t an t  a spect s  of t he 1981 Decla ra t ion
is its en u m e r ation of specific religious rights t hat  are
gua ran teed all persons. Article 6 provides tha t t he freedom  of
re ligion  sha ll  include  the r igh t :
a . To wor sh ip or  as sem ble in  conn ection  wit h a  re l ig ion  or
be lie f, an d t o est ab lish  an d m ain ta in  p l aces for  t h ese  pu rp oses ;
b . To e st ab lish  an d m ai n ta in  ap pr opr ia te  cha rit ab le or
hu ma n i t a r i an  in s t i t u t ions ;
c. To ma ke,  acqu ire  an d u se to  an  ade qua te  ext en t  t h e
n e ce s sa r y a r t i cl e s  and  m a te r i a l s  r e l a t ed  t o th e r ite s or  cus tom s
of a  re ligi on  or  be lie f;
d . T o wri t e ,  issue a nd  dissem ina te  r e levan t  pu blicat ions  in
these  a reas ;
e . To t ea ch a  re ligion  or  be lie f in  p l aces  su i t ab le  for  t h ese
pur poses ;
f. To solicit a nd  re ceive volu nt ar y fina ncia l an d o t h er
con t r ib u t ion s  fr om  i n div id u a ls  a n d in s t it u t ion s ;
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g . To tr ain , ap poin t, ele ct or  des ign at e by s ucces sion
a p p r o p r ia t e  leader s  cal led for  by t h e r e qu ir e m en t s  a n d
st a n da r ds  of a n y r eli gion  or  be lie f;
h . To  observe  days  o f res t  a nd  t o  ce lebra t e  h olid a ys  a n d
cere m onie s in  accor da nce  wit h t he  pr ecep ts  of one ’s r elig ion  or
be lie f;
i. To  e s t ab l i sh  an d  ma i n t a in  c om m u n i ca t i on s  w i t h
ind ividu als  an d com m un ities  in m at te rs  of reli g ion  an d  be l i e f
a t  t h e  na t iona l  an d  in t e rn a t iona l  l eve l s.153
These spe cific righ ts  may only be subject to limitat ions tha t  a r e
“p r escribed by law a nd a re n ecess a ry t o pr otect  pu bli c sa fety,
order , hea lth , or mor als  or t he fu nd am ent al r ight s .  . . of
oth er s.”154
Unique to th is inter na tional ins tr um ent  is th at  it defines
reli giou s d iscr im in a t ion . Unde r  the 1981 Decla ra t ion ,
t h e exp re ss ion  “int oler an ce a n d d iscr im in at ion  ba se d on
re ligion  o r  be l ie f ” me an s an y d ist in ction , exclu sion , re st rict ion
or  p re fe ren c e b a s e d  on r eligion  or be lief an d h av ing  as  its
pu r pose o r  a s  i t s  e f fec t  nu l l i fi ca t ion  o r  impa i rm en t  of th e
recogni tion , en joymen t  o r  exe rc i se  of  hum an  r igh t s  an d
fu n d a m e n t a l fr e ed om s  on  a n  e qu a l  ba s is .155
Any su ch dis crim ina tion  is pr ohibit ed  if done by “an y Sta te,
ins tit ut ion, gr oup of per sons  or pe rs on.”156
The 1981 Declar at ion provides not only genera l s t at emen t s
of p rot ect ion, it cr ea t es  a  du ty on  the  pa r t  of coun t r ie s t o
act ively pr otect r ight s a nd  era dicat e re ligious dis cr imina t ion .
Article 4 provides:
1 . All St at es  sh al l ta ke  effect ive m ea su re s t o p reve n t  a n d
elim in at e d iscr im in at ion  on  the  g roun ds  o f r e l ig ion  o r  be l ie f in
t h e r e cog n ition , exe rc i se  and  en joymen t  o f  hum an  r igh t s  an d
fu n d a m e n t a l fr e ed om s  in  a ll fields  of civil, econom ic, politica l,
soci a l  and  cu l tu r a l  l i fe .
2 . All St at es s ha ll m a k e a ll effort s t o en act  or r escin d
legi s la t ion  wh er e n eces sa ry  to  p r o h i b i t  a n y s u ch
dis crim in at ion , an d  to  t ak e  a l l  appr opr ia te  m easu res  to  combat
D :\ 1 9 9 8- 2\ F I N A L \ M I N -F I N . W P D Ja n .  8 ,  2001
607] AUST RI A’S 1 997 RELI GI ON  LAW 631
157. Id . art . 4.
158. Su ll ivan , supra  note 152, at  503.
159. S ee BASIC DO C U M E N T S O N  H U M A N  RIGHTS , supra  note 120, at  450.
160. S ee Con clu di ng  Docu m ent , supra  note 122, at  531.
in t ole r a n ce  on  the  g round s  of re l ig ion  or  o ther  be liefs in  t h is
m a t t e r .157
The 1981 Decla ra t ion  is unique because it  provides an
enu mer at ion of individua l  r igh t s and  it  crea tes  a  du ty on  the
pa r t of count ries to enact or rescind laws  in ord er t o prohib it
discrimination. As one writer noted:
T h e ph ra se ‘discrim ina tion  by a ny  St at e, in st itu t ion , gr o u p  o f
p er s o n s ,  or p er son ’ in Ar ticle 2 (1), ta ke n t oget he r w ith  Art icle
4 , w h i ch  o b li ge s  st a t e s  t o p r e v en t  a n d  e l im i n a t e  dis crim in at ion
th rough  l eg is l a t ive  and  o the r  mea su res ,  c l ea r ly  r equ i r e s  s t a t e s
t o r egu la t e  n ongovernmen ta l  conduc t  i r r e spec t ive  of whe th e r
n at ion al  la w a u th oriz es  su ch r egu la tion  . . . .
I n  cont r a s t , t he  ob l iga t ion  to  t ake  p os it i ve  measu res
aga ins t  r e l ig ious  d i sc r imina t ion ,  s ta t e d  in  A r t i cl e  4,  e xt e n d s
on ly  to  st a t e s  a nd  n o t  t o  ind iv idua l s .158
The impact  of t h is  duty  cannot  be ove r st a t ed.  Th i s du ty
requ ires  govern men ts t o identify and el imina te d iscr imina t ion ,
even if t ha t  discr im in a t ion  is  pe rpe t ra ted  by a n  in st it u t ion ,
g roups  of persons , or  a  p r iva te individua l .
4. Conclud ing  Document of  the V ienna  Meet ing  of  the
R epr esen ta ti ves  of the Part icipa ti ng S ta tes  of the Con ference
on S ecuri ty  an d  Co-opera ti on  in  Europ e
 The Concluding Document is  the product of a ser ies of
me et ings  in  Vien na  from Novem ber  4, 1 986, t o J a nua ry 17,
1989.159 Thirty-five countries, including the United Stat es and
Austr ia ha ve signed th e Concludin g Docum ent .160
The most importa nt sections of th e Concluding Docum ent
enu mer at e th e spe cific act ions t ha t ea ch count ry s hou ld t ake to
ensu re r eligious freedom. Art icle 16 provides:
16 . In  o rde r  t o  ensu re  t he  f r eedom of  the  ind iv idua l  t o  p ro fes s
a n d  pr act ice r elig ion  o r  b e lief th e pa rt icipa tin g St at es w ill,
inter  al ia ,
16a •  ta ke  effective  m ea su re s t o pr eve nt  an d elim ina te
dis crim in at ion  ag ai n st  in div idu al s or  com m u n itie s, on  th e
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g r o u n d s o f r e l ig ion  o r  be l ie f  in  th e  r ecogn i t ion ,  exe rci se  and
e n joymen t  of h u m a n  r ig h ts  a n d fu n d a m e n ta l fr e ed om s  in  a ll
f ie l d s of civil, politica l, econ om ic, socia l a n d cu ltu ra l life, a n d
e n s u r e t h e  e ffe ct i ve  e qu a l it y b e t w e e n  b e l i e v e r s  a n d
non-be l ieve r s ;
16b  •  fost er  a  clim a te  of m u t u a l t ole r a n ce  a n d  r e s p e c t
be tween  be l ieve r s  o f d i ff e ren t  commu ni t i e s  a s  we l l  a s  be tween
be l ieve r s  an d  non-be l ieve r s ;
16 c •  gr an t u pon  th eir  re qu es t t o com m u n itie s of  be l i e ve r s ,
p rac t i s in g  or  p r e p a r e d  t o p r a c t is e  t h e ir  f a it h  w i t h in  t h e
con s t it u t ion a l f r amew ork  o f t he i r  s t a t e s ,  r ecogn it ion  of th e
s t a tu s  p rov ided  fo r  t hem  in  the i r  r e spec t ive  coun t r i e s ;
1 6 d  •  r e spec t  t he  r igh t  o f r e l ig ious  comm un i t i e s  t o
•  est ab lish  an d m ai n ta in  fre ely a ccess ible  pla ces of
worsh ip or  ass em bly,
•  org an ize t h em se lves  accor din g t o th e ir  o w n
h ie ra r ch ica l  and  in s t i t u t iona l  s t ru c tu re ,
•  s e le ct ,  a p p oi n t  a n d  r e p lace  th eir  per son ne l in
a ccor d a n ce  wi th  th e i r  r e sp ectiv e  r e q u i r e m e n t s  a n d  s t a n d a r d s
a s  w e ll a s  wit h  a n y fr e ely  a cce p te d  ar r a n ge m e n t be tween  t hem
and  the i r  S t a t e ,
•  solicit a nd  r ece ive  vo lun ta r y  f inan c ia l  and  o the r
con t r ibu t ions ;
16e  •  enga ge in  cons u lta tion s  wit h  re ligiou s  fa it h s ,
in st itu tion s  a n d  o r ga n i z a t io n s  in  o r d er  t o a ch ieve  a  be t t e r
u n de rs ta n din g of th e r equ ire m en ts  of re ligiou s fr ee dom ;
16f  •  r e spec t  th e  r igh t  o f  everyone  t o  g ive a n d  receive
re ligiou s  e d uca tion  in t he  lan gu ag e of his  choice, in divid ua lly
o r  in  a s soc ia t ion  wi th  o the r s ;
16g •  in  t h is  cont ext  re sp ect , inter  al ia ,  t he  l i be r ty  of  pa ren t s
t o en su re  th e r elig iou s  a n d  m ora l edu cat ion of th eir  child re n in
confo rmi ty  wi th  th e i r  own  conv ic t ions ;
16h  •  a llow  t h e t r a in in g of religiou s pe rs onn el in  a p p r o pr i a t e
ins t i t u t ions ;
16 i  •  r e s p ec t  t h e  r i g h t  o f i n d i v i d u a l  b e l ie v e r s  a n d
c om m u n i t ie s o f be l ieve r s  t o  acqu i r e ,  posses s ,  and  use  sa c red
books , r e l ig ious  pub l i ca t ions  in  th e  l angua ge  of  t h e i r  ch oice
a n d  o the r  a r t i c le s  and  ma te r i a l s  r e l a t ed  to  th e  p rac t i ce  of
r eli gion  or  be lie f;
16 j  •  a l low re l ig ious  f a i th s , i n s t i t u t ions  an d  o rgan iza t ions  to
p r od u ce  a n d  im p o r t an d d iss em in at e r elig iou s p u blica tion s  a n d
ma te r i a l s ;
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1 6 k  •  fav ora bly con sid er  th e in te re st  of re ligiou s
c om m u n i t ie s in p ar ticipa tin g in  pu blic dia logu e, in te r a lia,
t h r ou g h  m a s s m e d ia .161
Addit ion a lly, art icle 17 provides that count ries will “ensure
in  their  la ws  and r egu la t ion s” t he a pp lica t ion  of freedom  of
reli gion .16 2 Nota ble am ong th ese p rovisions  is t he s ta tem ent  in
a r t icl e 16(a ) tha t  ext en ds  reli giou s p rotect ion  to a ll individ ua ls
in  pol it ica l a nd e conom ic fields . Th is  pr otect ion  may be come
impor tan t  t o sm aller denominations that  may not otherwise
have any pol it i ca l  or  economic say compared  to l a rg er
denominations.163
Another  import an t p rovision is  th e re quir eme nt  in a rt icle
16(c) th at  count ries  gra nt  recognit ion t o r eligions “upon t heir
re qu est .”164 This  provision is u nique becau se st at emen ts
concern ing compulsory recognition do not app ear  in other
in terna t ion a l docum ent s. While it probably does not m ean  th at
a l l religious gr oups ar e ent itled to au tomat ic recognit ion ,  a t  the
very leas t, t his  pr ovision ma y mea n t ha t “legislat ion govern ing
the acquisition of entity stat us .  .  . should be designe d  to
facili t a t e a nd n ot  to obs t ruct” recogn it ion .165
The impact  of the  Concluding Document as a wh ole is to
provide coun tr ies with a  specific cat alogue of govern men t
act ion s tha t  ea ch  sh ould  take in  orde r  to en su re r eli giou s
freedom .
5. Fram ework  Con ven ti on  for  th e Protect ion  of N at ion al
Min orities
 T h e Fra mework  Convention wa s opene d for  s ig na t u r e on
Februa ry 1, 1995.166 Al though  it  has  not  ye t  en t e red  in to force ,
twent y-two coun tr ies ha ve signed it,  includ ing Aus tr ia. 167 Thus,
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while  not  tech nica lly enforcea ble, becau se Aus tr ia h a s signed
the documen t , Aus t r ia  shou ld ab ide by the pr inciples cont ained
there in . Th e F ramework Con ven t ion  sp ecifi ca lly  pr otect s t he
righ t  of free dom of religion be longing  t o national minorities.
Articles 7 a nd 8  pr ovid e t ha t  the cou nt r i es  s h all “ensu re”
freedom  of religion  and fr eedom  of reli giou s m anifes ta t ion  for
nat ional minorities.168
The l ink  tha t  t h is  document  makes  be tween  na t iona l
minorit ies and religious rights r ecognizes  th e mode rn  rea lity
tha t  na t ion a l m in or it ies  usu a lly  belon g t o religious minorities.
Bot h  of th ese groups  need p rotect ion , a nd i t  is  im por tan t  to
note tha t  t h is European document  recognizes that  there is a
need to specifically protect nat ional minorities beyond the
existing int ern at ional docum ent s.
III. AN A LYS I S O F  T H E  NE W  RE C O G N IT I ON  LAW
 As discussed previously in  Pa r t II.C, th ere a re t wo sets  of
r equ i remen t s unde r  the 19 97 la w: t h ose to become a
Con fes siona l Community  and  the addi t iona l r equ i remen t s  t o
become an  officia lly  recogn ized r eli gion . Bot h  se t s of
requirements violate internat ional laws and sta ndar ds.
A. How Austria’s Religion Laws Violate International
Agreem ents
 Au s t r ia ’s  new religion law v iolates ma n y  of t h e
in terna t iona l documents to which  Austria is a par ty. These
violat ion s of in terna t iona l  law a r ise  from the  sect ion  11
requirements,  the  other n ew requirem ent s of law, an d other
Austrian religion laws.
1. How the Section 11 Requirements Violate International Law
 The r equ i remen t s for official recognition listed in section 11
of th e ne w law  violate  int ern at iona l agreem en ts. The first
requ i rement unde r  th is  se ct ion  is  tha t  a  Con fessiona l
Community mus t  wa i t a t  lea st  t en  years  before it can  be
eva lua ted for  officia l r ecogn it ion .1 6 9  This  tim e re quir eme nt  is
d iscr imina tory aga ins t  newly e st abli sh ed  reli gion s,  a  viola t ion
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of in terna t iona l  law. The Human Rights Comm ittee,  creat ed by
the Interna tional Covenant , explained in  a  Comment  to the
Con ven t ion  th at  th ey were concern ed about  th e “tendency  to
d iscr imina te aga in st  any r eligion  [beca use ] t h ey ar e ne wly
established, or  rep res en t  reli giou s m in or ities.”170 The wait ing
requ i remen t s ma y st em fr om a  legitim at e aim .  Aus t r ia  cou ld
argue th at  th ere  is a  pu blic int ere st  in r ecognizing only st able
reli gion s.  Howe ver , t he E urope an  Con vent ion  requir es  more.  As
was illust ra ted  in Hoffman  v. Austria ,171 not only must  th ere be
a  legitim at e St at e aim  neces sa ry in  a  d em ocrat ic society, there
must  a l so be a  “r e asona ble r elat ionsh ip of proport iona lity
between  the m ean s emp loyed an d th e aim s ought t o be
re alis ed.”172 Thu s, while th e aim m ight be legitima te (ensu re
the st abilit y of st at e-recognized r eligions), th e me an s (forcing
gr oups to wait  t en  to twenty years a s a  Con fes siona l
Community ) ar e not pr oport ionate becau se t he dist inct ion is
ba se d s olely on  reli gion .173
The second r equirem ent u nder  section 11 of th e new law ,
tha t  there be 16,000 members, also violates i n t er n a tional law.
The pr oble ms ide n t ifie d in  the p revious d iscussion of th e 300
mem ber  thr eshold for Confessional Commu nities are also
p rob lems wit h  the r equir em en t  of 16,00 0 m em bers for
re cognit ion . An examin at ion of th e curr ent ly recognized
reli gion s shows tha t  t h is  r equirem en t  is  in  viola t ion  of th e
p ropor t iona li t y and necessity r equirem ent s of th e Eu ropean
Con ven t ion . On ly four or  five of th e t welve curr ent ly recognized
reli gion s meet  th i s numer ica l  r equ irement .174 In  fact ,  the
Buddh is t s were r ecen t ly r ecogn ized a lt hough  they h ave on ly a
few hundr ed members.175 This belies Austr ia’s curr ent
emp ha sis  on  numbers. Because t he n um ber of member s was  not
impor tan t  to the Aust rian  governm ent before the 1997 law, t he
new nu mer ical re quir eme nt  can  ha ve litt le to do wit h a
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legitim at e sta te a im. The t en-to-twent y-year  waiting period is a
sign ifica n t  burden an d is  n ot  propor t iona l t o any s t a t e a im.
Thus, the  numerical requir emen t violates t he E ur opean
Con ven t ion , as w ell  as a r t icle  18(3 ) of th e  In te rna t iona l
Covenant , which  st at es t ha t a ny lim its  on religious liberty must
be “prescribed by law an d . . . neces sa ry t o pr otect  pu blic sa fety,
order , hea lth, or m orals or t he fu n d a menta l r igh t s  and
freedom s of oth er s.”176 Aust ria  ha s ide nt ified n o pub lic safet y,
order , hea lth or m oral int erests th at  th is 16,000-mem ber
th res hold pr otect s.  Th e In ter na t ion a l  Covenan t ,  through
ar ticles 2 and 26, a l so p rov ides  tha t  each  count ry  must  ensure
t he rights in the Intern ational Covenant regardless of
r eli gion 177 an d “proh ibit  an y discr imin at ion” on th e grounds of
reli gion  because  a ll p er son s a re equ a l be fore th e law.178 The
cur ren t req uir eme nt  of 16,000 mem ber s is a n over ly
burdensome res tr iction on r eligions in  viola t ion  of in ter na t ion a l
law. Addit iona l ly , th i s r equ i rement  protect s  no ide n t ified
“pu blic sa fety, ord er, h ealt h” or mor al in te r ests  th at  justifies
the un equal treatm ent of large and small religious groups.
The th ir d r equir em en t  of sect ion  11 of th e new  recognit ion
law  likewise violates  inter na tional law . Section 11(3) provides
tha t  in ord er t o receive re cognition, a  religion  mus t  have  a
“positive at titu de” towar d society an d th e sta te. 179 In  effect, th is
requ i rement will opera te a s a ba r  to any r eli gion  with  which  the
govern men t  does not  agr ee. However, ar ticle 2(2) of the 1981
Decla ra t ion  pr ohibit s, in s tr ong te rm s, “any dis t i n ct ion ,
exclusion , restriction or preference based on r eligion or belief
and having a s  it s  purpose or  as  it s e ffect  nu lli fica t ion  or
impa i rment  of th e recogn it ion , en joym en t  or  exe rcise of h uman
righ t s an d fun da me nt al fr eedom s on a n eq ua l bas is.”180 The
dist inct ion th at  will be m ad e bet ween  group s t ha t a gree  with
the government  and those  tha t  do not  in ter fe res  with  the
fundamenta l r igh t  to individua l r e ligious b eli efs . If r ecogn it ion
of a religion hinges on its att itude toward the stat e,  tha t
att itude towa rd  th e st at e ne cessa rily im pl ica tes  pol it ica l as  well
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as religious views. Pr inciple 16(a ) of th e Vienn a Con cludin g
Document crea t es  a  du ty on  t h e  pa r t  of coun t r i es  to “preven t
and elimin at e discr imin at ion . . . in a ll fields of civil, political,
econ omic, social a nd  cult ur al life.”181 The r equ i remen t  t ha t  a
reli gion  agree  wi th  the S ta te not  on ly fails t o elimin at e
d iscr imina t ion , it  crea tes  discr im in a t ion .182 The fact  t ha t  a
par t icu la r r e ligious  group  may not  have a positive attitude
toward the sta te should not be detrimental to its adherents.
2. How the Other Portions of the New Law  Violate
International Law
 Und er  the ne w la w, befor e a  reli giou s group ca n  become a
Con fes siona l Com munit y, t he fir st  st ep  of re cognit ion ,  the
gr oup must  have at least  300 members  res id ing  in  Aus t r ia .183
Alth ough  th i s numer ica l  r equ irement  i s m u ch  lower  than  the
16,000 mem bers r equired for official re cognition, even  th is
lower requ iremen t of 300 members may  viola te in terna t iona l
stan dards.  The Concluding Document, which was signed,
iron ically, in Vienna , clear ly provides tha t  a ll  pe r sons  a re
ent itled to p rot ect ion  from reli giou s d iscr im in a t ion .184 Tha t
document s t a tes t ha t gover nm ent s sh all “gra nt  up on t heir
request  to comm un itie s of believer s . . . r ecogn it ion  of the  st a tus
provided for th em  in t he ir r esp ective coun tr ies.”185 In  Aus t r ia ,
r ecognit ion  as a  Con fes siona l Com munit y br in gs  a  reli giou s
gr oup few, if a ny, id en t ifia ble  benefit s.  Un recogn ized r eli gion s
and Con fes siona l Com munit ies  sh are t he s ame le ga l protect ion
un der  t h e cur ren t  la w. I t  is  only t he fu lly  recogn ized r eli gion s
tha t  enjoy the benefits set  for th  in  Par t  II .C.  Th us,  recogn it ion
as a Con fessiona l Comm un ity is  not  rea lly a “recognition ” in  the
sense of t he Concluding Document , and  th e govern men t h as
failed to recognize  rel igions a s r equir ed  by P r in cip le  16(c). As  a
group of religion law scholars h as n oted:
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Blu nt ly s t a t e d ,  denia l  of  the ent i ty  s tatu s  of  a  re l igiou s
orga n iza tion  is  denia l of  re l ig ious  l iber ty .  Wi t h ou t  e n t i t y
s t a tu s , r e l ig ious  o rgan iza t ions  canno t  a cqu i r e  p rope r t y or
ot h e r ph ysica l m at er ia ls r equ ire d for  pu blic m an ifest at ion  of
re ligion  o r  be l ie f . Thu s , den ial of en tit y st at u s t o a r elig iou s
g r ou p  m ay  be p er m itt ed on ly wh er e t his  is  n e ce s sa r y to  p ro tec t
som e  o ve r r i d in g  s t a t e  i n t e r e s t  t ha t  can  be  a t t a ined  in  n o  le s s
rest r ic t ive wa y.186
The r equ i remen t  t ha t a  religion h ave 30 0 re siden t m emb ers  in
order t o ach ieve Confessional Comm un ity sta tu s violat es th e
prin ciples of the Concluding Document .
The new la w a lso requir es  tha t  the beli efs  of the a pp lica n t s
be differen t  fr om th ose held by other la wfully recognized
reli gion s. 187 This vagu e langu age does not define how different
t he beliefs m us t be . Wha t if t hey h ave t he s am e lea d er s h ip
str uctu re? What  if they share on ly some of the  same cen t ra l
beliefs? Pr esum ably th e final judgemen t a s t o closen es s of
belie fs would be made by  the  Min is te r  of Educa t ion  and
Cultu ra l Affa ir s,  wh o reviews  and  accept s  or  re ject s  the
applications. This  pr ocess pu ts  a govern men t official in  the
posit ion of judging an d eva luat ing th e differen ces between
reli gion s.  This sort  of intr usion can not be  h a rmonized with  the
language of the  European  Conven t ion  tha t  any regu la t ion  or
rest r ict ion  religion m ust  be “necessar y in a dem ocra tic society”
and proportiona te t o the n at ur e of th e sta te in t ere st s
involved.188
Another  ma jor pr oblem with t his r equirem ent  becomes
apparen t  if the  beliefs of an applicant  religious group are
sim ilar  enough  or  the  same as another  rel ig ion .  The pr ohibit ion
on recogn izing such  a  group violates  th e a pplica nt  grou p’s r ight
to individual  and persona l belief. Such a p rohibition would be
with holdin g r ecogni t ion  s t a tus on the basis of the individuals’
beliefs. This st a nds  in  clea r  cont radict ion  to ar t icle  2 of t he
1981 Declarat ion, which sta tes t ha t “[n]o one sh all be subject t o
discr imin at ion by any State .  . .  on grounds of religion or oth er
beliefs.”189 This sa me pr inciple will be violated a ny tim e a
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govern men t  i s a sked  to make  judgments  based solel y on  the
pa rt icular  beliefs of an in dividu al.
Besides the pa r t icu la r  language  of the  new law th at  violates
in terna t iona l religious freedom sta ndar ds, the la w is  notable  for
wha t it la cks: a  re me dy. Without providing a remedy for
reli gion s tha t  may be  discr im in a ted  aga in st  in  the r ecogn it ion
process, the  Aus t r ian  government has fa i led to p rotect  the
sma ller r e ligious  groups  tha t  ha ve litt le cha nce of gainin g
recognit ion  t h rough t he n ew law. In gen era l, the n ew
recogn it ion  scheme violat es  the r equir em en t  of in ter na t ion a l
agreemen t s tha t  a l l individua l s be t rea ted  equa lly , r ega rdles s of
th eir  religion, u nles s t her e is some leg it imate s t a te a im and the
m e a ns use d t o res t r ict  those  reli gion s a re object ive , r ea son able
and  propor t iona l t o t he  st a t e  a im.
3. How Austria’s Other Actions Toward R eligion Violate
International Law
 An  an alysis of Austr ia’s new r eligion  law w ould  be
incomplete wit hout  a  br ief d iscuss ion  of other  por t ion s of
Aus t r ia ’s re ligion  la ws . Th e m ost  dist u rbin g a ct ion  of th e
Aus t r ian  governmen t  out side  of the n ew la w is  it s b rochure
tha t  iden t ifie s “da nger ous s ect s,” list in g a mong ot her s,  gr oups
like  the J eh ova h’s Wit nes se s,  Scient ology, Yoga, a nd  Ha re
Kr ishna .190
The la ngu age of the Vienna Concluding Document creates a
du ty on  the  pa r t  of coun t r ie s t o “fos t er  a  cl imat e of mutua l
t ol er a n ce an d resp ect bet ween believers of differen t
communit i es as well as  between  believer s a nd  non believer s.”191
Not  only d oes  the s ect  br ochure fa ils  to fost er  a  clim ate of
mutua l t ole r a n ce, it creat es th e ten sion between  th e differen t
r e ligiou s communit i es  t ha t  t he int e rna tiona l agreemen t s
inten ded to elimina te.
Likewise, the 1981 Decla ra t ion  “urges  s t a tes  to remove loca l
laws tha t  perpet r a t e  or  a llow religiou s dis crim ina tion , an d t o
enact  loca l cr im in a l a nd civil  la ws  to comba t  reli giou s
discr imin at ion and in toleran ce.”192 The Aus t r ian  government
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cannot  fulfill its  dut y to “foster  a climat e of mu tu al tolera nce”193
and  con t inue to be the sou rce of i ntol erance  th rough  a  b rochure
th at  labels  cert ain  religions  as  da nger ous s ects. Th us , Aust ria ’s
con t inued e ffor t  to iden t ify  and publ ish  li st s  of dangerous
religious groups violates int erna tional law.
B. Propos ed  Ch an ges i n  Au st ria’s Religion  Law s
 Aus t r ia ’s  cur ren t r ecognit ion  p rocess l eaves  the govern men t
in  th e posit ion to gr ant  recognition to religious gr oups bas ed
p a r t ially on an  appr oval of tha t r eligion’s beliefs. Per ha ps
Au st r ia  should not have a recognition process at all.  There is a
dan ger to both r ecognized and unrecognized religions  when  a
govern men t  is  left to approve or disapprove of a group’s
teachings. While n ot bin din g on Aust ria , th e un der lying
ra t iona le of Ju st ice Sout er in  a  diss en t in g opin ion  in Agostini v.
Fel ton ,194 shows the  dange r  of a  government  judging and
su pp or t in g r eligion s i t  app roves  of:
T h e r u le [a  ba n  on  gove rn m en t s u bsi diz at ion  of re ligion ]
expres ses  th e h ar d les son  lea rn ed ov er  an d ove r a ga in i n  t h e
Am er ica n  p a st  a n d  in  t h e ex pe rie n ces of t h e cou n tr ies  from
w h i ch  w e  h a v e  co m e , t h a t  r e l ig io n s  su p p o r t ed  b y  g ov e r n m e n t s
a r e  com pr om ise d ju st  a s s u r ely  a s t h e r eli giou s fr e e d om  of
d is s en t e r s i s b u r d e n e d  w h e n  t h e  go ve r n m e n t  s u p p o r t s
re ligion . “W h e n  t h e  g ov e r n m e n t  fav ors  a  p a r ticu la r  r elig ion  or
s e ct , t h e  d is a d v a n t a g e t o  a ll  ot h e rs  is  obv ious ,  bu t  even  th e
favored rel igion m ay fear  being ‘ta int[ed]  .  .  .  wi th  corrosive
se cul ar ism .’ Th e fa vor ed  re ligion  m a y be  com p r o mi se d  a s
poli tica l figu re s r es h ap e t h e r elig ion ’s be liefs  for t h eir  own
p u rp o s e s ; i t  m ay be r eformed  as  gover nm ent  larges se br in gs
gove rn m en t r egu la tion .”195
There is little chance, however, th at  Austria  will do away
with  its  recognit ion pr ocess. Regar dless , Aust ria  mu st  st ill
adm inister  th at  process in accorda nce with t he in t erna t iona l
agreemen t s to wh ich it is  a part y. In order to comply with these
in terna t iona l agr eemen ts,  Aust r ia  must  change p or t i ons  of the
new recognition law as well as aspects of its oth er  religion la ws.
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Perha ps the most disappointing aspect of the new law is the
apparen t  regres sive, rat her  th an  progressive, na tu re  of the new
law. Un der  th e pr evious r ecognit ion stat ute, religious groups
did  not have the burden of showing that  they had a posit i ve
att itude towar d th e Sta te,  nor  d id  they  have  to have a  ce r ta in
per cent age  of the population as mem bers of th e r eli gion .196
Ins tead of ma king it ea sier for  r e ligious  groups  of a ll  si ze s t o
en joy th e ben efits of full r ecognit ion as  a r eligion, Aust ria  ha s
acted  to slow r ecogn it ion  for  som e, cu t  i t off a lt ogethe r  for
othe r s, and  p lace  a  mora tor ium on  recognit ion  for  a ll r eli gion s
for  at  lea st  th e ne xt  t e n  years. This step backwards is a
t roub ling st ep in  a Wes ter n coun tr y. Aust ria  sh ould be open ing,
rat her th an closing, the government’s doors to new religions.
Toward t h a t  end, t he n um erical requ iremen ts of the n ew
law  (n a mely  tha t  ther e be 300 mem bers t o ga in  Con fes siona l
Community st at us , 16,000 m emb ers  to gain  full re cognition)
and th e te n-yea r wa itin g per iod sh ould be r epea led. The
language of th e Vienna  Concluding Document  st a tes  tha t
Coun t r ie s sh all “gra nt  up on t heir  request” recognition stat us.197
As one  group  of schola r s noted  in  regard to th i s admoni t ion :
O f cou r s e, s u ch  g u a ra n t e e s of en tit y st at u s d o n ot
a u t om a t i ca l ly  allow  re ligious  grou ps t o eva de le gitim at e
r e q u ir e m e n t s  a n d  la w s  n e ce s sa r y in  a ny d em ocrat ic  society.
T h e p r e f er r e d  a p p r o a c h  t h a t  h a s  e m e r g e d  in  t h e  W e s t  i s  t o
es t ab l i sh  p r oce d u r es  t h a t  fa cili t at e r ecogn ition  of re ligiou s
g r o u p s a t  th e st ag e of a cqu iri n g en tit y st at u s . . . . In  effect , a t
t h a t  s t age ,  a  r e l ig ious  o rgan iza t ion  i s  p re su med  in n oce n t  a n d
d e se r vin g of religiou s libe rt y pr otect ions  un til t he  cont ra ry  is
p r ov en . P rob lem s of a bu se  or u n la wfu l con du ct b y t h e r elig iou s
org an iza tion , w h e n  a nd  i f t hey  occur ,  can  be  dea l t  w i th  be t t e r
a n d  m ore  ju st ly la te r . . . . [T]h e g ua ra nt ee of en tit y st at us  is
cri tica l a s  a  p ra ct ica l m a t t e r  fo r act ua lizing  free dom  of wors hip
and  for  ca r ry ing  ou t  o th e r  r e l ig ious ly -mot iva t ed  ac t iv it i e s .198
The nu mer ical requirem en ts a re a  hea vy burden  on sma ller
reli giou s g roups , a r e  not  n ecessa ry in  a d em ocrat ic society, a nd
a re not  pr oport iona l to an y legitim a t e  st a te  a im.  Such
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199. Case of Silver and Oth ers , 61 Eu r. Ct . H.R. (ser . A) at 38 (1983) (quotin g
Case of Han dys ide , 24  Eu r.  Ct . H .R.  (se r.  A) at  22-2 3 (19 76).
200. Ho ffma n  v. Au st ri a,  255  Eu r.  Ct . H .R.  (se r.  A) at  58 (1 993 ).
201. Confess iona l Comm un ities  Law, supra  no te  1, § 1 1(3).
202. S ee 1981  Declar ati on , supra  no te  121 , a rt . 2(2 ).
203. S ee Con clu di ng  Docu m ent , supra  no te  122 , pr in cipl e 16 (a).
r equ i remen t s ther efore violate th e langu age of th e Eu ropean
Con ven t ion  as in ter pret ed by t h e European  Cour t  of Human
Rights.  Limitations, such as the  nu mer ical one pr omulgat ed by
the new law, m ust  be motivat ed by “a  ‘pre ssin g social n eed.’”199
Aus t r ia  has  not  iden t ifi ed  any such  pr ess ing n eed. Add ition ally,
the cour t  has  s t a ted  tha t  the European Convention affords
“p rotect ion  aga in st  di ffer en t  t r ea tmen t , wi thout  an  objective
and rea sona ble jus tificat ion, of person s in  sim ilar  sit ua tion s.”200
Because  Aus t r ia  t r ea t s l a rge  and s m a ll  r eli giou s groups
differen tly  wit hout  iden tifying a n objective a nd  rea sona ble
ju st ifica t ion , t h e se  n um e r ica l  r eq u ir e m en t s  violat e
interna tional law and sh ould be repealed.
The requ i rement  in  sect ion  11 of th e ne w la w r equ irin g a
“posit ive at titu de towar d society an d th e Sta te”201 shou ld
likewise be rep ea led . Th e gove rnmen t ’s eva lu a t ion  of a
reli gion ’s a t t i t u de t owa rd t he S ta te will  necess a r ily  im pl ica te
polit ica l be lie fs.  Ar t icle  2(2) of the 1981 Decla ra t ion  pr ohibit s
distinctions, exclusions , or re st rict ions ba sed on  relig ion  or
belie f,202 and Pr inciple 16(a) of the Vienna Concluding
Document creates a d u t y on  the  pa r t  of coun t r i es  to p reven t
dis cr imina t ion  in m an y ar eas , includ ing t he p olitical a nd
cu l tu ra l.203 In  order  to comply wit h t ha t d ut y, Aust ria  sh ould
re move the  requ irement  of a  posi t ive a t t i tude  toward  the
govern men t.
This  “positive att itud e” requ i rement  crea tes  an  approva l
process of ind ividua l religious beliefs. Of course t he governm ent
does not  conside r t he  re cognit ion  process as  an  approva l
process. One Aust rian  official in th e Unit ed Sta tes h as a rgued
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204. In  a letter  to the editor a ppearing in t he Wa sh in gton  T im es, Mar tin
E ich t inge r , Director of th e Austr ian P ress  & Informa tion Ser vice in Wash i n gt on, D.C.,
argued  tha t  “Aust r ia  has .  . . complied with  th e high est s ta nda rd of hu ma n r ight s
pr ote ction  in  th is  fi eld” and  tha t  t he new con dit ions  ar e n eces sa ry  “for re as ons  of
public  o rder  and for t he  pr eve nt ion of a bu se. ” Mar tin  Eich tin ger , Let te r t o th e E dit or,
Austria’s Law on the Recognition of Religions isn’t Unconstitutional, WA S H . TI M E S,
Dec.  18, 1997, at A20.
205. Mit  dem S egen des S taates [With t he Blessing of the State], KU R I E R, Dec. 28,
1997, at 3 (quoting Werner  Anon, the sect-spokesper son for the ÖVP) (tran slation by
the au thor ) .
206. S ee supra note s 58-66 an d accompa nyin g text .
207. S ee supra note s 70-73 an d accompa nyin g text .
208. S ee supra  note s 98-100 an d accompa nyin g text .
209. S ee Secrets, supra  note 98, at 3 (describing the brochure and l i st i n g t he
identified re ligi ou s gr ou ps ).
210. 1981 Declar ati on , supra  note 121, ar t. 4.
211. Concluding  Docu m ent , supra  no te  122 , pr in cipl e 16 (b).
tha t  a ll Au strians en joy tota l “freed om of religion ,”204 while
another political part y official in Austria stat ed:
I t ’s  ab ou t t h e el im in at ion  of a g ra y a re a. A u th en tic r elig iou s
con fe ss ion a l com m u n itie s s h ou ld  ha ve  a l ega l st at u s. I t’s not
a b ou t  th e S ta te  ju dg in g r elig iou s t ea chi n gs, e ith er . Bu t t h e
S ta t e  can  look  an d  see  i f a  r e l ig ion  th a t  wa n t s  t o  be  r ecogn ized
by  the  S ta t e  ha s  a  pos i t i ve  a t t i t ude  towar d  the  S ta t e . 205
These sta tem ent s notwit hst an ding, when  a governm ent
declares  a  reli gion  “da nger ous t o the you th” or “aga i ns t  t he
s t ate ,” as Aust ria d id in th e case of th e J ehovah’s Witnes ses 206
and contin ue s t o do with  Scien tology,207 th e govern men t is
judgin g reli gion s.  Wh en  coupled wit h t he p reva iling Aus tr ian
view that  members of sects ar e dangerous,208  t he  Aus t r ian
govern men t  ha s th e p ow er  to r elegat e cert ain  group s, n am ely
un recognized religions, to a second-class stat us based on  the
appr oval process created by section 11 of the new law.
Beyon d th e ne w law , Aust ria  sh ould do a way w ith  th e
govern m e n t office r es pon sible  for  t r ackin g r eli giou s groups  and
for  issu ing t he  “sect  br ochur e.”209 The 1981 Decla ra t ion  requ ires
a  coun tr y to tak e “effective meas u r e s t o p r ev en t ”
d iscr imina t ion ,210 while th e Vienna Concluding Documen t
crea t es a  du ty on  the p ar t  of count r ies  to “fost er  a  clim ate of
mutua l tolerance and respect” among believers of different
reli gion s. 211 Aus t r ia ’s  s ect  b roch u r e  an d it s effort t o ident ify
“dangerous” tea chin gs sh ould be e limin at ed in  order  to t ak e all
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212. See the  requ i rements  fo r  approva l u n d e r  t he 1874 s t a tu t e g iven  in  GA M P L,
supra  note 25, at  132.
213. S ee J ehov ah  Wi tn esses  N ot R ecogn ized , supra  note 59, at  6.
214. S ee Sta nzel, supra  no t e 60,  a t  2 ( st a t ing that  J e h ovah’s  Witnesses  a re
politically neu tr al a nd in active be caus e th ey believe t he de vil in fl u ences  governmen t
and poli ti cs).
215. S ee id .
216. Id . (qu oti ng  Min ist er  Gehr er ) (tr an sla ti on  by t hi s a ut ho r).
effective measur es to prevent discrimina t ion  and  to fos t er  a
cl ima te  of mu tua l t ol erance  and r e spect .
C. The Likely Im pact of the New Law  if  No Changes are Made
 If Aus t r ia  does not change th e 1997 law, many sma ller
reli gion s will feel  t h e negat ive imp act . One im port an t fa ctor in
pred ict ing th e likely impact of the 1997 law  is to examin e th e
past  h is tor y of the gover nmen t ’s in ter act ion  wit h  reli giou s
minorities, such a s th e J e h ov a h ’s Wit nes se s.  In  their  figh t  for
appr oval, the J eh ova h’s Wit nes se s w er e n ot  scr u t in ized for
approva l under  the  then  exi st ing r equ irem ent  of merely
professing nonillegal beliefs.212 Ra ther ,  the govern men t r ejected
th eir  ap plicat ion for r ecognit ion on t he  grou nd s t ha t t he y ha d
an  intol eran t  a t t itude  towa rd t he gover nmen t , r efu se d of b lood
tr an sfus ions (es pe cia lly  for  child ren ), a nd w ould  be  led  from
Br ooklyn,  New York.213 The  req uir eme nt  in  the  1997  law tha t  a
gr oup have a  positive attitude toward the government  seems to
be a codifica t ion  of the  government ’s  compla in t  tha t  the
J ehovah’s Witnes ses ar e intolera nt  towar d th e govern men t.
These r easons  were ar guably pr et ext s a dvanced  to reject  the
Jehovah’s Witn ess es. Th e firs t r ea son, t h a t  the  Jehovah
Witness es have a  nega t ive at tit ud e towa rd  th e govern men t, is
ar guably incorr ect. Th e J eh ovah ’s Witnesses profess to be
“neu tr al” in political mat ters.214 They do n ot  p a rticipa te in
politics, th us t hey neit her  vote nor hold office.215 Al though  they
do not participate in the political process , t h is  is  because  of
r eligiou s beliefs. H owever , Aust ria  conside rs  th is n eu tr alit y to
be “aga ins t t he  st at e.”216 The  Aust ria n gov er n m e n t ’s
characte r iza t ion  of the Jehovah’s Witn esse s’ non involveme nt  in
t h e political p rocess a s bein g an ti-St at e seem s m ore like a
convenien t  excuse to r est rict  th e r ight s of th e J eh ovah ’s
Witnesses.
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217. S ee Ho ffma n v . Au st ri a,  255  Eu r.  Ct . H .R.  (se r.  A) at  51-5 3, 5 5 (19 93).
218. S ee Maye r, supra  note  8, at  29 (argu ing t ha t t he J ehovah ’s Witn esses meet
all  re qu ir em en ts ).
219. S ee With am , supra  note 3, at A1 (stating that the J ehovah’s Witnesse s  h a ve
been tr yin g for  20 y ea rs  to b e a pp ro ved ).
The second  re as on given  by th e govern me nt , th a t  t he
Jehovah’s Witness es ar e dan gerous becaus e of th eir  r e fusa l of
blood  tr an sfus ions, e spe cially for  ch i ld ren ,  does  not  hold up
un der  scru tin y. Aust ria n cour ts  can  order  th at  a m edically
necessa ry b lood  t rans fus ion  be given t o a child in  th e absen ce of
paren ta l  pe rmiss ion .217
The th ird  re as on given  by th e governmen t , t ha t  t he church
will be ru n from New  York , is  a  hypocr it ica l r ea son  for reject ing
the ap plicat ion. The  Cat holic Church, like other chur ches in
Aus t r ia , ha s its cent er  of leader sh ip out side of Aust ria .
Com mon se nse  dicta tes  tha t  Rom e, n ot  Vienna, ult imat ely
con t rol s the  Ca thol ic Church  in  Aus t r ia .
The weakn es s of t he r ea son s gi ven  for t he den ia l of t he
Jehov a h ’s Witn esse s a pplica tion  als o shows t he w eak nes s in
the ta cit a ppr oval pr ocess se t u p by t he  1997 la w. Alth ough  th e
Jehovah’s Witnesses have n ow a cqu ir ed  the officia l s t a tus of a
“Confessiona l Community ,” t hey m ust s till wait t en year s
before being cons ider ed a gain  for  re cognition  as  a r eligion. Th ey
had a lr ea dy  wa it ed  twenty years t o fin d ou t  tha t  the
govern ment cons iders  them dangerous  to the  you th  of Aus t r ia .
Ther e can be l it t l e doub t  t ha t  t en year s from  now t he  J eh ovah ’s
Wit nes se s w ill  face the s ame r eject ion  wh en  their  app lica t ion  is
once again considered unless the law is chan ged.
The his tor y discus sed in  Pa rt  II.B su ggest s t ha t it  will be
longer t han  t en  yea r s before th er e is an other  recognized
reli gion . After all,  the Jehovah’s Witnesses alre ady meet  the
numer ica l standa rds.218 They were r ejected before th is new
regu latory scheme, becaus e th ey were declared “dan gerous” by
the government . The on ly th ing tha t  can  get  them closer to the
requ i remen t s for  r ecogni t ion  i s to somehow change the
govern men t’s perception of them . Consider ing th e length  of
t ime that  the J ehovah’s Witn es se s h ave b een  wa it in g for
recogn it ion ,219 th e govern men t would h ave to significan tly
change its posit ion  if they were to be recognized in ten years.
Likewise, the S cien tologist s s hould  not  exp ect  recogn it ion  any
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220. S ee Laws  and  Sec t, supra  not e 55 , In ne np olit ik [D ome st ic Affair s Se ction ]
(report ing  th at  Scient ology is a “psycho-cult ” a n d  tha t  there  is  a  p roposa l  fo r  an
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221. S ee Secrets, supra  no t e 9 8,  a t  3 ( repor t ing tha t  a  government  pamphle t  has
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222. S ee With am , supra  note 3, at  A1.
223. S ee R eligi on L aw  Deba ted , supra  note 77, at  8.
224. S ee supra no te  78 (l ist in g t he  four  re ligi on s).
225. S ee F ED ERAL  P R E S S  SERVICE , supra note 19, at  50.
t ime soon. Along wit h t he  J eh ovah ’s Wit ne sse s, t he
Scientologists ha ve been t he t a rget  of governmen t  act ion .220
This is b eca use  the gover nmen t  has b rande d t hem  a  da nger ous
sect .221
Even  unrecognized groups  t hat  ar e seen  as  being in  th e
Amer ica n  ma inst rea m, like th e Sevent h -d a y Advent ist s, will
ha ve to wait a noth er t en  year s. Alth ough  th ey ha ve over 10,000
mem bers  in Aus t r ia , t hey were  not  p r eviously recognized.222
Obviously  they met  the p rev ious thr eshold of 2,000 members,223
and so on e is  left  wi t h  the con clu sion  tha t  their  pr evious
ap plicat ion wa s  n ot  app roved  because  the gover nmen t  did n ot
agree with t heir beliefs.
This  conclusion is  su pp or ted  by t he fa ct  tha t  a lt hough  the re
are n ew st r ict  numer ica l r equ ir em en ts,  size ca nnot  rea lly be an
impor tan t  i ssue for  the  Aus t r ian  governme n t. This is because
only four  or  five  of th e twelve recognized religions would meet
the new 16,000-member  requ iremen t, 224 an d because  the
Buddhi st s were r ecogn ized in  198 3 des pi t e t heir  size of only a
few hundr ed members.225 Alt hough  the n umer ica l s ize  of
r ecognized religions m ay be a k ey factor, the sm all but
re cognized reli gion s w er e r ecogn ized in  sp it e of th eir  sma ll size,
for  some ot her  rea son . Since t hey w er e n ot  recogn ized for
n u m er ica l rea sons , th e only oth er gr oun d for r ecognition ,
govern men t  ap pr oval of their  beliefs , mus t  have  been  the
de cid in g fa ctor  in  their  recogn it ion .
For  un recognized  religions , th e nu mer ical re quir eme nt s will
now bar  th em  from e ven  bein g conside re d for r ecognit ion. In
th i s way, th e new n um erical requ iremen ts m ay actu ally be a
way for t he governm ent  t o keep s ome gr oups  at  bay by cit ing
th eir  s ize,  ra the r  than  having to publicly disa gree  with  th eir
religious beliefs.
D :\ 1 9 9 8- 2\ F I N A L \ M I N -F I N . W P D Ja n .  8 ,  2001
607] AUST RI A’S 1 997 RELI GI ON  LAW 647
IV. CO N C L U S I O N
 Austr i a ’s 1997  Con fes si ona l Com m unities La w creat es a
second class of religions a nd codifies Austr ia’s abi lity t o
with hold reli giou s p rotect ion s fr om those  g roups  wi th  which  i t
does not a gree. The n um erical requ iremen t s  a n d the
requ i rement that  a religious group have a positive attitu de
toward the gover nmen t  viola te in ter na t ion a l law. The
in terna t iona l agreem ents to  which Austr ia  is  a  par ty  make
clear t ha t  Aus t r ia  m a y not  discr im in a te a ga in st  reli giou s
adheren t s based u p on  their  bel iefs  wit hout  a  sh owin g of a
press ing social n eed a nd  a legit ima te  st at e a im. Add ition ally,
any res tr ictions m us t be  pr oport iona l to th e legitim at e  st a t e
a im. Austria has ma de no showing of pressing social need , nor
of a legit ima te  st at e a im. E ven if there was a legitimate state
a im , t h e highly bur densom e rest rictions would not be
pr oport iona l to th at  legitim at e st at e aim .
The 1997 la w is  pa r t icu la r ly  t roub ling in a  Weste rn  coun t ry
like  Aus t r ia  where  the impact of th e law will crea te a  step
backward, rat her th an forward for religious m i nor it i es . Apar t
from viola t in g in ter na t ion a l la w, t he n ew la w is  discr im in a tory
beca u se of the  add it iona l  roadblocks  it  pu t s  in  the  pa th  of
reli giou s minority groups as they seek the benefits an d
protect ions of re cognition . This  alon e sh ould give  Austria pause
to recons ider  the  impact  of the  1997 la w. Addit iona lly, th e 1997
recogn it ion  la w a lso violat es internat ional stan dards of
religious freedom, and Austr ia should chan ge the law a s
ident ified in  th is  Com m e nt  in order  t o ensu re  fr eedom of
reli gion  for a ll resident s of Austr ia, regar dless of reli giou s
affilia t ion .
Ch rist oph er J . M in er
